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FOREWORD 


For several years, the need has been felt of putting before the funeral directing 
profession of the United States in compact, readily accessible form, the laws of the 
various States and other Jegal information having to do with the care and burial of the 
dead Out of this has come “American Funeral Law,” which the Trade Periodical 
Company, and particularly one of its publications, Tus Empacmers’ MontTHLy, respect- 
fully dedicates to the profession, feeling in so dong that it is better helping those thus 
engaged to ST voaitard in cases where points of law or litigation may develop. 

Arthur L. H Street, the talented author of “American Funeral Law,” although he 
has given the best obtamable, after months of careful research, advises that no funeral 
director attempt to be his own lawyer, but that when the occasion demands he consult 
local counsel. However, “American Funeral Law” will give him much enlightenment on 
subjects he may desire to familiarize himself with, and it is presented with the knowledge 
that nothing in the way of painstaking investigation or extensive knowledge of the laws 
mvolved has been overlooked in its preparation 

As a final word, it may be stated that for years Mr. Street has been Legal Editor 
of THE Empatmers’ MonTHty, and that hundreds of persons have sought his good 
advice, which he has given cheerfully and willingly as a part of the service which that 
periodical renders to his regular readers. 


LEE S. ARTHUR, 
Editor Tne Emsatmers’ Montuty. 


PREFACE 


This book is not offered to funeral directors and embalmers as enabling them to 
become their own lawyers On the contrary, we urge the layman to consult private 
counsel at the first intimation of legal trouble ahead. The great mass of litigation in 
the courts of the country would be much reduced if lawyers were more frequently 
employed to avo:d entangiements and less frequently regarded as mere untanglers 
A dollar spent for timely advice may save several hundred dollars. 

First, this volurae seeks to acquaint the embalmer and funeral director with legal 
principles involved in his every-day business dealings, to the end that he may be Iess apt 
to infringe upon the legal rights of others and at the same time preserve his own rights. 
Many of the cases referred to in this book will suggest the thought that more than one 
funeral director has had occasion for repenting that knowledge of some fundamental 
rule of law did not come to him in season. A pint of foresight ts worth more than a 
barrel of retrospection. 

It 1s too often assumed, erroneously, that the law consists of a lot of words so 
confusing as to their meaning that no lawyer or even judge can be sure as to what 
the law is At least, this is not true of those branches of the law in which laymen are 
mainly interested. Rules governing court procedure are not easily understood, but the 
layman 13 not concerned with them Here he must trust to the guidance of a privately 
employed attorney 

The rules of law which it behooves the funeral director and embalmer to know will 
be found to be easily comprehended and often entertaining 

Second, it 1s believed that this work will be useful to the funeral director and em- 
talmer’s lawyer in that, apparentiy, it 1s the only book extant which brings within the 
himits of one volume a compilation of all the important court decisions, laws and regula- 
tions, affecting the business of caring for the dead from the deathbed to the grave On 
these pages the lawyer should readily find citation of court precedents which excusably 
might be overlooked in the course of a long and diligent search through the very 
numerots lawbooks which constitute currently used law reports It will be noted that the 
book 1s mainly confined to matters of peculiar interest to funeral directors and em- 
balmers, excluding points of commerual law applicable to business generally. 

The citations given facihtate reference to the full text of the decisions noted. 

To the end that the book may prove more helpful to the reader, it is contemplated 
that legal articles by the author appearing in future numbers of THe EmpatMers’ 
MONTHLY will carry appropriate references to section numbers of this volume. In this 
way the hook easily may be kept abreast of future court decisions supplementing or 
modifying the rules of law stated therein. 
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REGULATION OF 
FUNERAL DIRECTING BUSINESS 


PART ONE 


CHAPTER I 
REGULATION OF FUNERAL DIRECTING BUSINESS 


SECTION 1. LEGISLATIVE Power 1n GENERAL 


The power of state legislatures to regulate the right to engage im the funeral 
a r and embalmer’s profession has been snvolved in several appellate court 

ecisions. 

One of the leading cases on this subject is that of the People of the State of New 
York v. Ringe, 197 New York Reports, 143; 90 Northeastern Reporter, 451, wherein 
it was decided that the care of dead human bodies and the disposition of them by burial 
or otherwise 1s so closely related to the health and general welfare of a community that 
the business of ot for and disposing of them may be regulated by license and 
special regulations under the general police authority of the State, and that the legis- 
lature can determine that funeral directors shall be subyect thereto. But the New York 
Court of Appeals decided in the same case that a law is an unnecessary and un- 
warrantable interference with constitutional rights so far as it provides that “a person 
not already engaged in the business of undertaking shall not engage in such business 
unless he shall have been duly Iicensed as an cinbalmer and shall have been employed 
as an assistant to a licensed undertaker continuously for a period of at least three years,” 
and requires such person “to make an application to the said board of embalmers’ exam- 
iners for a license to engage in the business of undertaking,” and so far as st further 
provides that “if a firm or corporation shall desire to engage im the business or practice 
of undertaking, each member of the firm or the manager of each place of busimess con- 
ducted by the corporation shall be a licensed undertaker” The court justified the 
power of the State to impose reasonable regulations upon the undertaking business on 
the ground of the preservation of the public health and prevention of contagion of dis- 
eases, and added: “The principal reason for licensing embalmers and regulating the 
practice of embalming 1s apparent in the statute which requires embalmers to apply 
certain tests, as directed, to determine whether life is extinct before injecting any fluid 
into a body, and to observe the sanitary precautions necessary in connection with the 
ya work of embalming There 1s no general statutory provision requiring that a 

ead human body shall be embalmed, and it is a matter of common knowledge that all 
dead human bodies are not embalmed .. The work of the embalmer, in many m- 
stances, where the time for the burial or other disposition of the body 1s postponed or 
it ig to be transported from one town to another, 1s important, but the duties of boards of 
health and of embalmers are not necessarily sufficient to fully protect the public interest. 
The work of the undertaker commences when the work of the physician ends, and con- 
tinués, notwithstanding the work of the embalmer, unts! the final disposition of the body. 
It is to the embalmer that the pois must principally look for the enforcement of sani- 
eats rules and regulations.” Further on in the opimon the Court of Appeals says: 
“The work of an embalmer and that of an undertaker can, in most instances, in the 
interests of economy and that orderly procedure desirable in the performance of such 
wotk, be done by the same person, but the public health does not require that an em- 

Imer be an undertaker, or that an undertaker be an embalmer.” 

In the later case of People v. Harrison, 156 New York Supplement, 679 (affirmed 

by the Court of Appeals, 114 Northeastern Reporter, 1076), 1t was decided by the Ap- 
ate Division of the New York Supreme Court that a law enacted by the New York 
islature in 1913 was void im requiring a licensed funeral director to qualify through 
two years’ apprenticeship under a funeral director, and did siot bear any reasonable rela- 
tionship to the promotion of public health F 

After citing the history of the law before the court, the opinion reads: 

“Said section as amended, so far as material to the present inqutry, Provides that 
any person actually engaged in the business of undertaking at the time the amendment 
took effect, who desired to continue in such business, should on or before the 31st day 
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of January, 1913, file with the state board of embalming examiners an application as 
therein provided for authority to do business as an undertaker, that every undertaker 
who should take into his employ an apprentice should report that fact to the state board 
within three months, and such other information as might be required by the board, 
that the board should issue to such apprentice, ‘1f his character and qualifications are 
satisfactory, a certificate of registration as a registered apprentice, and that any appli- 
cant for a license who was not actually engaged in the business at the time of the enact- 
ment of the amendment should present proof in the manner and form required by the 
board showing that he had served as an apprentice to an undertaker at least two years 
in the aggregute, that in leu of the certificate of registration satisfactory proof of 
practical expericnce with an undertaker for such period, or any portion thereof prior to 
the passage of this act, may be accepted by said board,’ but that after the 1st of June, 
1915, no candidate should be eligible to enter the cxammation for a license as an under- 
taker unless his certificate of registration shall have been filed as therein provided, and 
that the board should 1ssuc to applicants passing a satisfactory examination ‘in samita- 
tion, disinfection, preparation, and care of human dead bodies for burial or transporta- 
tion’ a license to cngage in the business of undertaking It was further provided that 1f 
a firm or corporation should desire to engage in the business of undertaking, at Ieast 
one member of the firm, or the manager of each place of business conducted by a cor- 
poration, should have a license, and that no member of a firm not licensed as an under- 
taker should perform duties with respect to the care, preparation, and disposal and burial 
of a dead human body, and forbid an undertaker, firm, or corporation to permit an 
assistant who was not a duly lieensed undertaker or embalmer or registered apprentice 
to assume the care for burial or transportation of the body of any person who had 
died of a communicable disease, and forbid any person to practice or hold himself out 
as an undertaker unless he had complied with the provisions of the section as thus 
amended or with chapter 498 of the Laws of 1904, as amended by chapter 572 of the 
Laws of 1905, or of chapter 841 of the Laws of 1911 

“The difference between the provisions of the statute as they existed when People 
v. Ringe was decided by the Court of Appeals and as they were at the time of the com- 
misston of the alleged offense, claimed to be material, 1s the climination of the provision 
to the effect that no person could be granted a license as an undertaker unless he held 
a license as an embilmer, and the amendment of the provision with respect to firms, as 
already stated, and the substitution for the provision requiring three years’ consecutive 
service as an apprentice of the provision requiring two years’ service in the aggregate in 
that capacity 

“It 1s contended on the part of the people [prosecution] that these changes in the 
law fully meet the criticism of the Court of Appeals in People v Ringe, supra Iamof 
opinion that they do not The statute still requires that the requisite skill and knowledge 
shall be obtained in a particular manner, to unt, by service as a registered apprentice for 
at least two years 1n all cases where the application for a license 1s made after June r, 
1915, and service as a registered apprentice for two years, or practical experience with 
an undertaker, prior to the time the act as thus amended took effect, acceptable to the 
board in heu of such service as a registered apprentice, where the application for a 
license 1s made on or prior to June 1, 1915 It was, as the Court of Appeals declared 
in People v Ringe, supra, competent for the Legislature to regulate the business of under- 
taking and to subject undertakers to an examimmation and to require that they obtain 
licenses, but I am unable to perceive any theory upon which the public health or welfare 
requires, as a condition precedent to carrying on the business of an undertaker, not 
involving the embalming of dead bodies, service as a registered apprentice with an under- 
taker for a period of two years The public health and welfare may require, as the Leg- 
islature has required, an examination of applicants for such licenses with respect to 
sanitation, disinfection, and the preparation and care of bodies for burial or transporta- 
tion, and the examination might well be extended to the laws and health regulations ap- 
plicable to the care and interment of the dead, depending upon the cause of death, but it 
is, I think, mamsfest that the knowledge essential to qualify one to enter an examina- 
tion for a license as an undertaker might be acquired in a medical or other school for 
such purpose, or hy special training and observation, without actually serving as an ap- 
prentice, and in any event the requirement of two years’ service in such capacity is un- 
reasonable 

_ “The statute in its present form is subject to the critrcism that it aims at the under- 

taking business rather than at those conducting funerals, for 1t does not require that 
funerals shall be conducted under the immediate supervision of a licensed undertaker, 
and plainly contemplates that they may be conducted by his employes, who are not 
even registered apprentices, excepting in the case of funerals of those dying of a com- 
municable disease, and in such cases the registered apprentice 1s authorized to assume 
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the care and preparation of the bodies for burial or transportation, although he has 
been subjected to no examination and has obtained no license, and he may perform 
these duties as his first acts as an employe or apprentice of an undertaker, 

_ “The learned Deputy Attorney General draws attention to the fact that a bill de 
signed by the Legislature to overcome the objections presented by the decision of the 
Court of Appeals in People v. Ringe, supra, was vetoed by the executive on the authority 
of that decision shortly before he signed the amendment to section 295 enacted in 1911, 
and that the section was further amended in 1913, as indicating due deliberation on the 
part of the Legistature and the executive, and an effort to enact the law in the interests 
of public health and welfare, and he rightly contends that every reasonable presumption 
must be indulged in in favor of the validity of the statute Nevertheless it docs not 
appear that there was any legislative investigation on the subject or that the Legislature 
had before 1t evidence tending to show that the public health or welfare would be pro- 
moted by, such legislation; and since the enactment is an encroachment upon the right of 
the individual to engage in a lawful business, it must have some apparent relation to the 
public health or welfare to warrant its enactment. . . . . I am of opinion that no 
prosecution for engaging in the business of an undertaker without a license can be sus- 
tained under the provisions of this section, for 1f the provisions with respect to the ap- 
prenticeship are unconstitutional, there remain nothing but the provisiens requifing that 
those engaged in the business at the time the act took effect shall obtain a license, and it 
is not to be presumed that the Legislature would have enacted the provisions requiring 
only those then engaged in the business to procure licenses, for that would be an unjust 
discrimination, and it 1s mamifest that afl provisions of the section are connected and 
dependent upon one another, and were designed to accomplish the purpose of requiring 
all engaging in business as undertakers to procure licenses, and therefore, some of the 
provisions being unconstitutional, the entire enactment must fall” 

The same reasoning was adopted by the Massachusetts Supreme Judicial Court in 
the case of Wyeth v. Cambridge Board of Health, 200 Mass 474; 86 Northeastern Re- 
porter, 925 This 1s the substance of the Massachusetts decision: The refusal of the 
board of health to grant a license as a funeral director to one who 1s shown to be 
qualified in other respects for the occupation, solely for the reason that he is not licensed 
as an embalmer, is illegal, and, where 1t appears that the license, except for that reason, 
would have been granted, a writ of mandamus will be issued ordering the board of health 
to issue the license A rule made by a board of registration in embalming that “no 
germits for removal, burial or disinterment shall be issued by boards of health, city or 
town clerks or selectmen of a town, or any other person authorized to issue burial per- 
mits, to any person or persons who have not been registered and received a certificate 
from the State Board of Registration in Embalming,” 1s invalid as constituting an unrea-~ 
sonable interference with the nght to pursue a lawful vocation The court said that the 
power of the legislature to exercise complete control of burials so far as necessary for the 
promotion of the public safety could not be questioned, but doubted the validity of a stat- 
ute which attempts to forbid issuance of a burial permit except to a person who has 
received a certificate as a registered embalmer. In this case it was sought to sustain 
the regulation on the ground that a funerai director who is an embalmer 1s more 
apt to discover that a deceased person died of a contagious disease than a funeral 
director not an embalmer, but the court said*| “No evidence is furmished that, 
through his knowledge of the business of embalming, one can form an opinion which 
an ordinary undertaker of experience could not form of the cause of death of a person 
whose body 1s seen by him But, 1f there may be some slight increase of knowledge, 
from this source, to one preparing a human body for burial, its relation to the public 
healtk, if any, is too remote to be made a foundation of legislation or regulation” 

But in case of Commonwealth v Goodrich, 13 Allen Reports, 546, the same court 
upheld a regulation of a municipal board of health prohibiting all persons, except, the 
superintendent of a cemetery or a duly appointed undertaker or other person specially 
authorized, from removing the dead body of any person from any place within the city 
to the place of burial, and requiring from each undertaker a bond to colfect and account 
for all burial fees, although the regulation may have been adopted with special refer- 
ence to a particular person - r F 

The validity of an ordinance requiring permits to be taken out for the burial of the 
dead is recognized in the case of Yeadon v ite, 36 Pa Superior Court Reports, 360. 

A law requiring funeral directors to hold embalmers’ licenses is invalid, according 
to the holding of the Wisconsin Supreme Court in the case of State v Whyte, 188 
Northwestern Reporter, 607 It was decided that a Wisconsin act making such require- 
ment did not have such relationship to public health or welfare as to be supportable as 
@ valid exercise of the police power Omitting the statement of facts, the opinion of the 
court reads as follows. 
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“It is argued by the appellant that the words ‘undertaker’ and ‘embalmer’ are used 
synonymously in the statute, that both may be regulated and licensed, that the practice 
of embalming has become practically universal, and that the public mterest 1s promoted 
by the statutory regulation of undertakers If it be conceded that the words ‘under- 
taker’ and ‘embalmer’ are used interchangeably, then it follows that an undertaker cannot 
carry on his business as such without an embalmer’s license; and, 1f they are not used 
interchangeably, it hkewise follows that an undertaker must have an embalmer’s license 
before he can conduct an undertaker’s business So the question 1s presented Can the 
Legislature require an embalmcer’s license from an undertaker as a condition for pur- 
suing the latter calling? For the purposes of the present case it will be assumed that 
both undertakers and embaimers can be required to be Iwensed under reasonable regula- 
tions But the precise question for determination 1s whether the business of an under- 
taker 15 $0 like unto or identical with that of an embalmer as to permit of them being 
put under one classification, so that one cannot be an undertaker without also being an 
embalmer. ‘lhe statute itself defines embalming as- 

““The disinfection or preservation of the dead human body, entire or in part, by the 
use of chemical substance, embalmer’s fluid or gases on the body, or by the introduction 
of the same into the body, by either erteril or cavity embalming or by hypodermic injec- 
tion of fluid ordinarily used for embalming’ 

“If we turn to dictionaries, we find that the Century defines an undertaker as ‘one 
whose business 1s to make preparations for the burial of the dead and manage funerals,’ 
Webster’s International as ‘one whose business 1s to prepare the dead for burial and 
take charge and management of funerals,’ and the Standard as ‘one whose business it 
1s to arrange for burying the dead and to oversce funerals’ It 1s apparent from these 
definitions of an undertaker and the statutory definition of embalming that the two are 
vitally different An embalmer, as such, does not bury the dead, he does not take charge 
of funerals, he does not dress the body, procure the coffin, or do the many other things 
that an undertaker docs His sole functton as an embalmer 1s to so treat the body by 
means of chemical substance, embalmer’s fluids, gases administered either externally or 
internally, or both, so as to disinfect and preserve the body Embalming ts not required 
by any law of the state It 1s not essential to public health, safety, convenience, or com- 
fort under present conditions of burials and cremations It 1s not universally practiced, 
especially in rural communities Just what proportion of buried bodies are embalmed 
in the state there 1s no evidence to show But st 13 a matter of common knowledge that 
the numher of unembalmed bodies annually buried in this state 1s large Some have 
religious scruples against embalming because it mutilates the body of man, made 1 the 
image of God, just as others have religious scruples against creniation 


“Smce embalming 1s not compulsory, since it 1s not universally practiced, why re- 
quire every undertaker to have an embalmer’s license before he can bury the dead? 
The qualifications required for obtaining an embalmer’s license would add nothing to his 
fitness for burying an unembalmed body It would add nothing to public health, safety, 
convenience, comfort, or morals A police regulation, restricting to the extent of pro- 
hibition an ancient, honorable, and necessary calling, must justify its vahdity on the 
ground that it 1s essentral to the public health, safety, convenience, comfort or morals 
This statute has no such sanction It was beyond the power of the Legislature to 
make it a valid enactment State v Redmon, 134 Wis 89, 11 N W 137, 14L. RA. 
(N S) 229, 126 Am St Rep 1003, 15 Ann Cas go8 As was aptly stated by the Su- 
preme Court of Massachusetts in Wyeth v Board of Flealth, 200 Mass 479, 86 N E. 927, 
23L R A (N S) 147,128 Am St Rep 439, decided in 1909 


“ ‘Except m those cases where embalming is desired for a special reason, we know of 
nothing connected with the duties of an undertaker that calls for the work of a licensed 
embalmer When such work is desired, a proper person can be procured to perform it 
In cases gencrally, it 1s not an essential part of the duties of an undertaker and it has no 
relation to the public health’ 

_ “The same view 15 also held by the Court of Appeals of New York in People v, 
Ringe, 197 N Y 143,00N FE ys1,27 LRA (N.S) 528, 18 Ann Cas 474, decided in 
1910, and by the Court of Appeals of Maryland in State v Rice, 115 Md 317, 80 Atl 
1026, 36 LRA (N S) 344, Ann Cas 1913A, 1247, decided 1n 1911 

“The provision of the statute that ‘any undertaker or funcral director who on Jan- 
rtd I, 1921, was engiged in the undertaking business shall be licensed by the state board 
of health without examination,’ 1s specially void for the reason that a person engaged 
in one kind of business, an undertaker, that bears no necessary relation to the qualifica- 
tions of another business, an embalmer, is declarcd qualified for the latter As has 
already been pointed out, an undertaker as such does not have to understand embalming 
But the Legislature said he must understand embulming, and then it sard that, if he was an 
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undertaker on January 1, 1921, he was conclus-vely presumed to understand embalming, 
though he may not have been in the undertaking business but a single day, namely, Jan- 
wary I, 1921 Such attempted classification bears no relation to the subyect-matter, and 
is void It 1s first a declaration that something more than knowledge of the undertaking 
business is required, and then a declaration that this 1s not truc—that not even a knowl- 
edge of the undertaking business 1s required, but merely the fact that the applicant for 
a license was 1n that business on a certain day If the statute were one providing for an 
undertaker’s license as an undertaher, and it declared that those who were in that business 
on a certain day, and had been 1n such business for a specified reasonable length of time, 
should be entitled to a license as an undertaker without examination, an entirely differ- 
ent question would be presented In such case a presumption would arise that the prose- 
cution of a business for a certain length of time would qualify one for a continuance in 
that business But we have here no such case 

“We concur in the trial court’s opimion, where he says: 

“Tt 1s apparent from examination of chapter 464, Laws of 1921, when viewed in the 
light of statutes in force when this Act was passed, that the single purpose of the Act 
was to require that all undertakers, funeral directors or embalmers should secure an em- 
balmer’s license before they pursue their occupation, and that the Legislature intended 
that all provisions of the Act should be carried into effect as a whole and that cach of 
the various provisions of the Act were the inducement to and the compensation for the 
balance of the law It follows that all of the provisions of chapter 464 must be held 
unconstitutional and void It also ‘ollows that the attempt to repeal the law that ex- 
isted before the passage of this Act was ineffectual and that relatc:’s rights must be 
tested by the statutes as they existed prior to the passage of this Act Under these prior 
statutes undertakers were not required to procure licenses The reference in section 
1409-10 to the revocation of the license of an undertaker seems to have resulted from the 
careless use of words, as no statute provides for the issuing of such a license.” 

One of the leading authorities on the constitutional proposition that knowledge of 
the science of embalming cannot be made an essential qualification to engage in the busi- 
ness of funcral directing 1s the decision of the Maryland Court of Appeals in the case of 
State v Rice, 80 Atlantic Reporter, 344 Referring to a statute which was held to be 
invalid on that ground, the court said, in part 

“It is fair to assume that the purpose of this requirement 1s that he should acquire 
a knowledge of the business of embalming as well as that of undertaking, and when the 
statute provides that ‘upon examination it 1s found that the applicant has been employed 
two years prior to his application by a person, firm, or corporation actively engaged 
in the work of practical embalming and undertaking, and is possessed of skill and knowl- 
edge in said business,’ 1t would seem that the proper construction of that languige would 
be that they are upon examination to find that he has been so employed, for the length 
of time required, in the work of embalming and undertaking, and that he possesses the 
skill and knowledge of said business—embalming as well as undertaking 

“Tt 1s true that in the original act the skill and knowledge required were solely 
confined to that of undertaking, and that the business of undertaking was frequently 
referred to therein as ‘said business,’ but upor the introduction into the law, by section 
8, Acts 1904, of this additional requirement or qualification of the applicant, the words, 
‘said business’ following so closely after this requirement, wherein embalming was intro- 
duced, have reference, as we think, to the business in which his employer was engaged, 
and in which he was required to serve, that is, the business of embalming and under- 
taking In our opinion the word ‘work’ in the clause referred to 1s there used synony- 
mously with the word ‘business,’ and in construng this act should have that meaning If so, 
the statute would read that the applicant has been employed for at least two years prior 
to said application, by some person, firm, or corporation actively engaged in the ‘business’ 
2) practical embalming and undvrtaking, and is possessed of skill and knowledge of satd 

usIness 

“But, should the state be correct in its contention, even then we think it places 
tipon the applicant a burden or condition that he should not be required to assume. 
If he is not to be subyected to an examination to ascertain his skill in both embalming and 
undertaking, he nevertheless 1s required, as a condition precedent to his obtaining his 
license as an undertaker, to give two years of his services in a work or business which 
is separate and independent of the business of undertaking, and not necessarily ine:dent 
thereto, and the statute woufd be invalid even under this construction, for the reasons 
hereinafter stated It 1s true that the statute now before us does not in so many words 
require that the applicant shall have a lhcense for embalming, but it does require that 
he shall have been employed for at least tuo years in the work of embalming, and shall 
be possessed of skill and knowledge in embalming, and the board shall so find before 
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he can obtam a hcense as undertaker ‘Lherefore, in effect, the statutes are simi- 
lar < d 
“The requirements that the applicant for license shall be possessed of skill and 
knowledge in undertaking as well as of reasonable knowledge of sanitation, preserva- 
tion of the dead, disinfecting the bodies of deceased persons, apartments, clothing, and 
bedding in cases of death resulting from infectious or contagious diseases, are all within 
the propcr exercise of police power, because of their relation to public health, but as 
the requirement made of the applicant by section 8, chapter 160, Acts 1902, as amended 
by the Acts of 1904 and 1908, that he shall be possessed of skill and knowledge in the 
business of embalming, has no relation to public health, or to public morals, public safety 
or the welfare of the public, said section 8, as amended, 1s in violation of both the 14th 
Amendment of the Constitution and the twenty-third article of the Declaration of Rights 
of Maryland, which protect the hberties, privileges, and rights of citizens against undue 
Iegislative interference ” , Ss , 

A statute, regulating the business of funeral directing, by requiring those engaging 
init to qualify by showing their knowledge of undertaking, of sanitation, of the preserva- 
tion of the dead, and of disinfecting the bodies of deceased persons, apartments, clothing 
and bedding, bears a reasonable relation to the public welfare and the preservation of 
the public health, and 1s constitutional, held thes Maryland Court of Appeals in the 
case of Beer v State, 90 Atlantic Reporter, 603 In the course of its opinion, the 
court saic 

“By section 7, chapter 160 of the Acts of 1902, it 15 provided, that all persons, firms 
and corporations, and their assistants and employces, as thercin provided, engaged 1n the 
business of undertaking, and before any member of any such co-partnership, assistant 
or employee of any such person, co-partnership or corporation, or officer of such corpora- 
tion whose duties would engage him or her 1n the care, preparation, disposition or burial 
of the dead, should discharge the dutics of such business, employment or office; and 
before any of those nained 1n the preceding section [section scven] who were engaged in 
the said business or employment at the time of the passage of the Act and who failed 
to register within the time named in the last preceding section, should continue in said 
business, they should apply to the Board of Undertakers for a license to practice such 
business and employment, and should the board find, npon examination, that the appli- 
cant 1s of good moral character, possessed of skill and knowledge of such business and 
has a reasonable knowledge of sanitation, preservation of the dead, disinfecting the bodies 
of deccased persons, apartments, clothing and bedding, in case of death resulting from 
infectious or contagious diseases, the board should tssue to said applicant, upon the 
payment of a fee of twenty dollars, a license to practice the business of undertaking 
It also provided that licenses should issue to corporations when applied for and that 
one license should suffice for all the members of a co-partnership when issued in the 

rm name 

“The real objections to the act appears to be: 

“First. Because it creates arbitrary and unteasonable classifications, in that it pro- 
vides (a) That one license shall suffice for all the members of a co-partnership when 
issued in the firm name, (b) That assistants and employees of undertakers shall pay 
the same license fee, and have the same skill and knowledge as the undertakers employ- 
ae them (c) That licenses shall be issued without charge to corporations upon appli- 

ion 

“Second: Because its provisions are uncertain and cover occupations outside of the 
sphere of the police power : 

_ “It 1s true that under the provisions of the act, a corporation pays nothing for a 
license and that one license suffices for a co-partnership, provided it 1s issued in the firm 
name, while every individual in order to secure a license must pay the sim of $2000 
Every individual, however, 1s on a footing of equality, and the opportunity to form a 
corporation or a co-partnership 1s open to all There 1s, therefore, no discrimination 
that can fairly be said to be unreasonable or unfair 

“In order to secure a license, the same requirements as to knowledge, character and 
experience are enforced in the case of each and every applicant, without any exception 
or qualification whatsoever, irrespective of whether the applicant 1s an officer or employee 
of a corporation, a member of a co-partnership or an employee thereof, or an individual 
in business for himself or an employee of such individual 

“The classrfication provided, by the statute m question, we think, is based upon rea- 
sonable grounds, and is founded upon the right of the state, im the cxercise of its police 
power, to regulate and protect the health and general welfarc of the community “ 

. “Under the statute now before us, and as it now stands, a person 1s not required 
in order to sccure a license, to qualify as an embalmer The test relates to knowledge 
of undertaking, of sanitation, preservation of the dead, and disinfecting the bodies of 
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deceased persons, apartments, clothing and bedding in case of death resulting from in- 
fectious or contagious disease 

“There can be no doubt, we think, that such requirements bear a close and reason- 
able relation to the public welfare, and to the preservation of public health ‘They are in 
themselves fair and reasunable and impose no restraint which may not be complied with 
by reasonable experience, and does not violate in any sense the constitutional rights of 
the traverser” [defendant]. 


Secrion 2 Tyricau Statutory Provisions 


As showing ithe present trend of legislative policy wn the matter of require 
ments as to qual. fications of those engaging in the practice of embalming, see the sum- 
mary of the prov sions of the embalmers’ licensing law enacted in Indiana in 1923, ap- 
pearing in Part II of this book under the head of “Indiana” 

In several of the laws or regulations relating to the licensing of embalmers, “em- 
balming” 1s defined as follows: 

e term “embalming” shal! be taken to mean the disinfection or preservation, or 
both, of dead human bodies, entire or in part, by the use of chemical substances, fluids 
or gases used, prepared or intended for such purposes, either by outward application of 
such chemical substances, fluids or gases on the body, or by the introduction of same 
into the body by vascular or hypodermic injection, or by direct application into the 
organs or cavities The finding of any such chemical substances, fluids, or gases ordt- 
narily used in embalming, or any trace, evidence or appearance thercof upon a dead 
human body, the use of which 1s prohibited except by licensed embalmers, or the placing 
thereof on a dead human body by any person who is not a holder of an embalmer’s 
license, except as herein above permitted, shall constitute prima facie evidence of the 
violation of the law and these rules and regulations” 

- eee also, the briefer definition contained in the new Indiana law in Part II of this 
0 

In at least one state (Kentucky), “undertaking” and “experience in undertaking” 
have been defined by statute, in providing for the hcensing of undertakers The defini- 
tions are as follows 

“Any person not a duly licensed undertaker or a duly licensed embalmer, as pro- 
vided in Section 2a of this rule, practicing or attempting to practice undertaking, ex- 
cept under the immediate and personal direction of a licensed undertaker, as provide 
in Section 2a of this rule, shall be considered practicing undertaking The term “un- 
dertaking” shall be taken to mean any service whatsoever, connected with the manage- 
ment of funerals, the cleansing, dressing or preparation of dead human bodies for burial; 
the samitation and infection of premises, clothing, bedding and all articles subycct 
to contagton or infection, or both; or any service or act connected with the management 
of funerals or the care or preparation of dead human bodies from time of death until 
the final disposition of such body or bodies by burial or otherwise, and the finding of 
any chemical substance, fluids or gases used in disinfecting premises or articles, or any 
trace, evidence or appearance thereof in or about the premises or on the articles therein 
contained and used by any person who is not a duly licensed undertaker, or by such 
Persons as herein above stated to practice undertaking, shall constitute prima facie evi- 
dence of the violation of the law and of these rules and regulations ” 

“A duly hcensed embalmer or any person who shall have been employed as an 
assistant to a licensed undertaker or undertakers for a period of two years in the age 
gregate, or heen engaged 1m the business of an undertaker for tuo years in the ag- 
gregate, and had the experience and instruction in the management of funerals and 
the care and disposition of dead human hodies, dead of infectious or non-infectious, 
contagious or non-contagious, communicable or non-communicable disease, and the 
sanitation and disinfection of premises, clothing, bedding and all articles subjected to 
contagion and infection as may have been incidental to said licensed undertaker or 
undertakers’ ordinary business will be considered hy the board to have had the expe- 
rience as required by the Law and these Rules and Regulations” 

The laws creating embalmers’ examining hoards usually provide for removal of 
mernbers by the appointing power for neglect of duty, incompetency or improper con- 

uct A 

In no instance is the compensation allowed members so large as to make appoint- 
ment to stich boards attractive from a pecuniary standpoint, A moderate per diem 
and actual traveling expenses is usually allowed, with limits in some states as to the 
maximum number of days that may be chirged for Honor and a consciousness of 
serving one’s profession are the chief incentives to accepting or secking appointment 

Embalmers’ Itcensing laws usually contain some such provision as this ‘Nothing 
mm this chapter shall apply to or in any manner interfere with the duties of any officer 
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of local or state institutions, nor , . to any persons engaged simply in the 
furnishing of burial receptacles for the dead and burying the dead but not embalm- 
ing.” , 

Regulations in force in some of the states forhulding use and sale of embalming 
substances containing arsenic, and similar poisons, are clearly supportable as measures 
tending to prevent concealment of the cause of deaths resulting from criminal potson- 
ing 

Section 3. Vatinjty oF Boaro Ruves 


A statute authorizing a State Board of Embalmers to make rules, not inconsistent 
with the laws of the state or of the United States, regulating the embalming of dead 
human bodies, and to conduct examinations, to issue licenses to qualified persons, etc, 
authorizes a rule for revoking licenses for breaking valid rules of the board It wag 
so held by the Kansas Supreme Court m the case of Miller vs Johnson, 202 Pacific 
Reporter, 619 But it was held that a rule of the board was unreasonable and void 
under the following stated circumstances 

A citizen of Geneseo, Kansas, dicd in a hospital at Little River His death was 
not tne result of a communicable disease His relatives requested the plaintiff, a 
funeral director, to bring home the dead man’s fiody He complicd, bringing home 
the body in an automobile hearse, over the highways of a rural community, a 
journey of 15 miles He disregarded a rule of the state board of embalmers which 
would have required that, before bringmg home the dead body, he should have em- 
baimed it and waited thereafter for 12 hours, and he should have procured a removal 
permit from the local registrar of embalmers at Little River, and should have tagged 
the dead body with a yellow paster furnished by the state board In consequence of 
the breach of this rule, the plaintiff’s license as an embalmer was revoked The court 
held that this rule, as interpreted by the state board and as applied to the facts out- 
lined above, was unreasonable and void, and that the plaintiff was entitled to reinstate- 
ment as a licensed embalmer, 

The court said 

“Why all this red tape to bring a dead man home from a hospital 15 miles away, 
over the rural highways of an agricultural community? Thus interpreted, the dead 
man’s father, brothers, or sons would likewise have violated the law and incurred 
a fine of $50 to $200 if they had dispensed with the services of the local undertaker § 
and had brought the dead man home themselves Thus interpreted, if a farmer died - 
out in the pasture of his own farm, his sons could not carry him to the house and let 
lim lie op his own bed, while they went to town for a coffin, until he had been em- 
talmed 12 hours—out in the pasture—and labeled and tagged with a yellow paster ! 

“Our offiaal reports are replete with decisions showing it to be the uniform and 
consistent policy of this court to uphold all the reasonable rules, regulations, orders, 
and decisions of the many official and administrative boards with which the state has 
equipped atself for the proper discharge of all its governmental concerns, but our duty §& 
to declare a rule of an official board to be unreasonable cannot be avoided if it is plainly — 
subyect to that oojection, or 1f the rule, reasonable in itself, 1s given such an unreason- § 
able interpretation as to bring about such a fatuous and exasperating result as the one 
here presented avs 

“For the purposes of respectful treatment and decent interment there is vested in~ 
the relatives of a dead person, primarily m his neat of kin, a quasi-property interest in 
the body of the deceased . «. and what the relatives might do themselves they 
might lawfully authorize the plaintiff to do for them While the transportation of dead - 
bodies for considerable distances, or by rail, or through populous centers where there is 
danger of infection or contagion, and the like, wherever the public health or safety 
may demand it, may be properly subjected to reasonable rules of some official body hike - 
the state board of health or the state board of embalmers, yet the rule applhed here— 
requirmg Mr Archibald’s body to be embalmed for twelve hours, and to be tagged 
with a yellow paster, and that a permit for its removal be obtained, etc, before it 
could be brought home—was clearly unreasonable and was an undue interference with 
the rights of the relatives of the deceased and of the plaintiff, their employee Dis- | 
regard of such an unreasonable rule gave no just ground to cancel his license to practice 
kis profession. He should be reimstated” 


Section 4. ReGcuLaTinG Renewa or EmsatMers’ Licenses 


A decision of the Missouri Supreme Court upholds the validity of a rule of the 
State Board of Embalming, requiring licensed embaimers to appear for re-examunation 
and to pay a $10 fee, on their failure to*renew their licenses within proper time. The 
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statutes and regulations of the state governing renewal of such licenses are held to 
impose no unreasonable burden on those sceking to engage in the embalming profession. 


In this case (State on Relation of F. J Bigham et al vs J T. Williams and 
others, members of the State Board of Embalming, 250 Southwestern Reporter, 44), 
it appeared that the relators (applicants for a writ of mandamus agaist the board) 
were licenscd embalmers at Neosho, Mo., prior to April 30, 1922 


On May 22, 1922, they sent to the secretary of the state board of embalmers 
a check for $6 to renew their license, which had under the statute expired April 30, 
1922 The fce was returned to them by the scerctary, with the statement that ther 
license had expired May tst, and a renewal of same required @ re-cxamination and 
the payment of a fee of $10. Later the secretary notificd relators that the board would 
meet at the Baltimore Hotel, in Kansas City, June 26, 1922, “for the benefit of those 
whose license had been annulled through failure to renew the same within the time 
specahed by law,” and that a return of their application filled out and accompanied 
by a $10 fee would indicate that the relators would attend for examination The 
relators notified the secretary that they would not attend, and again submit to an 
examination To this was added a comment upon rule 6 of the board’s regulations 
and a request that its action be reconsidered and that relators be permitted to pay 
the renewal fee required upon a timely application therefor. ‘Lis communication was 
not answered, and thereafter the board did not recognize the relators as jicensed 
embalmers 

Rule 6 of the regulations of the board is as follows: 

“On and after our regular mecting in May, 1917, all renewal feces shall become 
due and payable on the first day of May of cach ycar, without regard to the date 
of the license, and the failure to pay the renewal by May 1st shall act as an annulment 
of such license, and, to procure another license, such embalmer shall make written ap- 
plication to the board for a new license, accompany the sate with a fee of $10, and 
present himself or herself for examination at a regular meeting of the board” 

The board 1s authorized under the fifth subdivision of section 5302, R S 1919, “to 
adopt rules and regulations and by-laws, from time to time, not inconsistent with the 
laws of this state or of the United States, whereby the performance of the duties of 
said board and the practice of embalming dead human bodies shall be regulated" Under 
section 5303, R S 1919, as amended by laws 1921, p por, it 1s provided in effect that 
all persons now engaged or desiring to engage im the practice of embalming dead 
human bodies shall make a written: application to the state board of embalming, ac- 
companied by a fee of $ro, for a license, and shall present hunself or herself before 


i the board at such tsme and place as may be fixed for examination, and, 1f 1t be found 
} that ihe applicant possesses the requirements prescribed by the statute, a license shall be 
i issue 


Disposing of the case, the Supreme Court said 
“While the foregoing section does not define the term for which the Ticense shalf 


} be granted, this limitation appears in the succeeding section (section 5304 R S 1919, as 
§ amended by Laws 1921, p 392) as follows 


“ ‘Every registered embalmer who desires to continue the practice of his profession, 


A shall annually thereafter, during the time he shall cont:nue in such practice, on such 
§ date as satd board may determine, pay the secretary of said board a fee of three dollars 
k for the renewal of registration.’ 


“After five or six years of compliance with rule 6, relators have reached the con- 
clusion, as indicated by their petition, that the board has misinterpreted and misapplied 


B said rule, in that, to employ relators’ language, ‘the board interprets said rule to mean 
k that said renewal license fees become due and payable for the ensuirg year on the first 


day of May each year, and if not paid by that date the I'cense of any embalmer failing 


B to comply is at once annulled and the holder compelled to make epplication for a new 
t hcense’ Relators’ contention 1s 


“‘That the reasonable and correct interpretation of said rule & is that said renewal 


4 hcense fees become due and payable on May Ist of each year, and, 1f not pard by the first 


of May following, the holder thercof forfeits nts license by annulment for fatlure to 


2 pay such fecs, and must thereater make application for a new license, 1f he wishes to 


practice the art of embalming in this state 
“Whether the foregoing is a correct staterncnt of the board’s construction of its 


B tule as well as the construction given to it hy the relators must be determined by the 


facts Although the rule may be invalid mm part or as a whore if st appears that the 
beard, in this matter, did not act in conformity thcrewith and the statute under which 
it did act contains sufficient power and authority to support the board’s action, and 


} if by such action relators are deprived of no right to which they are ertitled under the 


Cc 
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law, then the alternative writ must be held to have been improvidently issued, and the § 
prayer of the relators dened ; 

“Tt is conceded that the relators’ license expired on the goth day of April, 1922, § 
They were required under the statute (section 5304, supra) to make application for a | 
renewal of same before its expiration This they did not do. Whether the board § 
formally annulled the license after its expiration 1s smmatcrial, It was thereafter, so § 
far as 1t was able to confer any power upon or invest the relators with any privilege, § 
as inert as the dust ‘in the tombs of all the Capulets’ This being true under section § 
5303, supra, relators were required to make written application to the board accom. § 
panied by the required fee, present themselves before it, and, 1f upon examination they § 
were found to possess the qualifications required, they were to be I1censed as embalmers, 
The facts do not show that in any particular the board exceeded these express statutory J 

owers On the contrary, its conduct throughout ts characterized as exceedingly far 
in affording the relators ample opportunity to renew their license. In what manner, § 
therefore, has any clear legal mght of the relators been denied which it was the duty § 
of the respondents to grant? Absent this essential, and there 1s no substantial resting § 
place upon which to base the application for this writ . . . . which has been § 
characterized as a ‘hard and fast . . . wnreasoning writ, oe: reserved for | 
extraordinary emergencies.’ : : 

“It 1s a mistaken conception of the nature of any calling, professional, commercial § 
or industrial, that st 1s invested with such sanctity as to exempt it from reasonable & 
legal regulations The ever-expanding exercise of the police power manifested im the § 
enactment of regulatory statutes, embracing every possibie vocation, demonstrates the ¥ 
fallacy of this conception The purpose of such statutes 1s in some instances to encourage § 
efficiency and in others to promote sanitation, whereby in the first incompetency may be § 
eliminated and mm the second the public health preserved co 


“However much, therefore, we may decry the growing tendency to increase the § 5 
number of the Loards, commissions, and bureaus as promotive of a system of paternal- § 


ism destructive of individual effort, such legislation 1s ammune from judicial regulation § 
unless the power interferes with the mherent rights of the citizen It 15 not an issue mn § 
this case but, in passing, it may be said that the statutes defining the powers of the § 
embalming board are nxt to be thus characterized A re-examination of one who § 
has permitted his license to expire 1s not an cppressive requirement or an invasion of § 
an inherent right It affords the board an opportunity to determine whether, under § 
that feeling of security afforded by a license renewable upon a mere application, the ¥ 
applicant has not become inefficient through mental inertia : 
_ “The fee required of a first applicant or of one seeking a license after forfeiture 
is not unreasonable It 18 recessary in the economical administration of public affairs § 
that each department created by law should, so far as reasonably possible, be authorized § 
to charge such fees for services rendered as will enable the department to be self- § 
sustaining The fee required in this mstance does not accomplish more than this & 
result. Furthermore, it is not in excess of fees for hke services charged by other § 
departments. : 

“Neither under the issues submitted, therefore, or those which might have been § 
submitted had the val:dity of the statute been questioned, is there any ground for the § 
issuance of this writ; and it 1s denied” ; 


SecTIon 5 RecuLaTion oF FuNERAL CHARGES 


As will be seen in the Digest of State Laws and Regulations in Part IT, a Tennessee £ 
law purports to lit the amounts that may be charged for embalming. But, apparently, § 
the validity of the law has not been tested and ts regarded as being in doubt, for a rule § 
of ne board of embalmers provides that embalming charges are to be arranged by con } 

ract. 

A Montana statute, which was broad enough in its language to permit state ie | ‘ 
of charges for burial supplies, 1f not for a funeral director’s services, was declare 
unconstitutional by Judge Bourquin of the United States District Court for the district 
al Monees in the case of A M Holter Hardware Co vs Boyle, s63 Federal Re 
porter, 134 

Speaking of the law, Judge Bourquin said: 

_ “It ranges from the street corner vendor of popcorn and bananas to the merchant | 
prince, from coal to diamonds, from the babe's first swaddling band and cradle to the ' 
aged man’s shroud, his coffin, and f.1s grave” 

The statute in question purported to confer on the Montana Trade Coinmission 
the following enumerated powers, among others. To “make such investigations as may 
be necessary into the business of any person, firm, co-partnership or corporation engag 
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in buying or selling commodities,” ctc. “To investigate and examine any or all of the 
books or papers of any person,” etc, “engaged in business within the State of Montana, 
for the pucpose of ascertainuig the cost . and selling price . .» and 
to ascertain and determine the profits and charges collected” To “establish maximum 
prices or establish a reasonable margin of profit to be charged in any locality for alf 
commodities Se and burial lots in public cemcteries operated for private gain,” 
for so long a time as deemcd advisable 

Judge Bourquin's opinion opens with a reference to the Montana statute as one which 
“provides for a trade commission to regulate business, and when and where it pleaseth 
to ‘establish maximum prices for a reasonable margin of profit’ in respect to afl com- 
modities, and, curiously cnough, burial lots m cemeteries for gain” 

The decision then procecds to explain that Iegislatures cannot foreclose judicial in- 
quiry into the validity of laws, by declaring that the public welfare demands such 
Jaws, and that fundamental mghts guaranteed by the federal constitution cannot be 
infringed upon under a pretext of emergency needs of the public At the same time, 
the opinion recognizes that “the constitution is not a barrier to changes im state policy 
and law to suit new circumstances and conditions, not a bar to mew application of 
its principles ” 

Other pertinent parts of the opmion are as follows: 

“Legislative regulation of prices in business and employments that are of public 
interest, concern, and consequunces 15 consistent with the Fourteenth Amendment. 
Like regulation in ordinary mercantile business and ordinary emovloyments, all of 
which are purely private, 1s repu,mant to said amendment ‘Time and circumstances 
may convert some of the latter mto the former—so change their character and incidents 
that from purely private they arc trensformed into those of public mterest, concern, and 
consequence When this occurs, they become subject to legislative price regulation, 
a new species of the genera of business of public interest, a new application of the 
old principle of regulation 

“In the instant suit emergencies, public opimon, prevailing morality, war and its 
consequences, and Icgislative fiat have transformed ordimary mercantile business into 
business of public interest Despite them, the character and incidents of ordinary mer- 
cantile business remain unchanged It 1s still open to and followed by many persons, 
rather than by a few, ranging from push carts, through al! gradations, to matl-order 
emporiums, independent and in competition, wherein are constant new adventurers, some 
succeeding, some failing, and equally constant passing of the old, affording extensive 
choice to the purchasing public Its transactions are independent, md:vidual, and of no 
material consequence to any one, save to the seller and buyer in each thereof, and upon 
whom alone the effects fall It remains purcly private in character and incidents, 


“In defining what business 1s of public interest, concern, and consequence, and ac- 
cordingly subject to legislative price regulation, the Supreme Court says it can be 
best explained by examples, and cites public utilitics, msurance, and grain storage, and 
apphes the principle to wages in public utilitics and to wages of women and minors. 
It further says that, though there is some public imterest in every perscn and in theit 
every transaction, this 1s not the public interest in respect to which alone there 1s legis- 
lative power to regulate prices; that this latter public interest exists only when it 1s a 
‘broad and definite public interest,’ arising by reason of the nature of the business, 
wherein its proper conduct concerns more than the parties to any single transaction, 
wherein by reason of peculiar circumstances the business sustains such relation to the 
public that they are affected by 113 consequences—in all in marked contrast to ordinary 
mercantile business and ordinary employment 

“This construction of constitutions 1s virtually a rule of property and a principle 
of government, not to be changed by Legislature or courts in any circumstances, but 
only by the pcople by constitutional amendment ; 

“It may be further observed that, however it might be 1f the enactment was limited 
to the prime necessities aad was a war measure, it 1s inconceivable that its all-embracing 
provisions, now whien the war 1s over, save as a fiction perpetuating rather dictatorial 
powers, are necessary to public health, peace, and safety. It ranges from the street 
corner vendor of popcorn and bananas to the merchant prince, from coal to diamonds, 
from the babe’s first swaddling band and cradle to the aged man’s shroud, his coffin, 
and his grave. Trifles, necessities, luxuries—all are within its scope As a whole the 
enactment would accomplish a complete reversal of the American system of business 
economics that has prevailed from the nation’s birth True, there 1s no federal control 
over the state in the matter of economic theories 1t will pursue, provided not counter to 
constitutional limitations But that mvolved herein goes beyond economics, and virtually 
invades and changes the methods, if not the system of government. Who will 
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uestion the wisdom of the Constitution that this should not be done, save by three- 
fourths of the states in concert ?” 


Secrion 6 Vauivity of OCCUPATION TAXES 


A state may validly 1mpose occupation taxes on funeral directors, graduated ac- 
cording to the sizes of the cities 1» which they operate, holds the Georgia Supreme 
Court ae the case of Richardson vs Barclay & Brandon ct al. 116 Southeastern Re- 

orter, ; 
J In ei the Georgia Legislature enacted a gencral tax act, containing the following 
provision . : 

“Upon each person, firm, or corporation whose business 1s that of burying the dead 
and charging for the same, commonly known as undertakers, in cities of more than 
50,000 inhabitants, per anntm, $200, in citics from 10,000 to 50,000 imhabitants, per 
annum, $700; 1n citics from 5,000 to 10,000 inhabitants, per annum, $50; 1m citics from 
2,500 to 5,000, $20, in ritics or towns of Iess than 2,500 inhabitants, $10” 

The court holds that this act does not violate provisions of the Georgia constitution, 
providing that all taxation shali be umiform upon the same class of subjccts, and that 
property shall be impartially protected by the government 

The court refeis to the case of Wright vs Hirsch, 116 Southeastern Reporter, 795, 
for the reasoning on which it proceeds. That was a case involving a,similarly graau- 
ated tax on cigar dealers, but the legal principles were the same and were exhaustively 
considered by the court. 


SEcTION 7. MunNicipAL REGuLATIONS 


An ordinance adopted in Detroit in 1918 provides for the obtaining of licenses 
from the mayor to engage in the undertaking business, imposmg an annual fee of $1. 
Such ordinances ordinarily arc probably free from valid constitutional objections, de- 
spite the grant of licenses by the statc to engage in the business of embalming, ete. 
{t 1s generally held by the courts thac grant of a license by a state to engage in a 
business or profession does not preclude imposition of mumntcipal license regulations 
unless the Legislature has indicated a purpose to exclude local regulations 

A Massachusetts statute enacted i 1832, authorizing the town of Charlestown to 
establish 2 board of health, was held by the Massachusetts Supreme Judicial Court to 
authorize the town selectmen to regulate funcrals and the mterment of the dead (Aus- 
tin vs Murray, 16 Pickering’s Reports, 121) But it was held that the statute did 
not authorize the sclectmen to forbid the bringing of a body into or through the town 
without their leave And it was further decided that a by-law of the selectmen, for- 
bidding the exercise of the office of funeral undertaker by one not licensed by the select- 
men, was void as applied to one bringing Dodics into the town 

NOTE—The subject of restricting location of funeral homes and londred estab- 
hishments in cities 1s treated in Chapter If; transportation regulations, mn Chapter III, 
and Death Statistics in Chapter IV, 


CHAPTER II 
RESTRICTIONS ON FUNERAL HOME LOCATIONS 


Section 8. WHERE OrDINANCE Is Not INVOLVED 


_ Until a few years ago, the leading court decision on the right to restrain a funeral 
director from conducting his business near residential property was that handed down 
by the New Jerscy Supreme Court sn the case of Westcott vs. Middicton, 43 New Jersey 
Equity Reports, 478, 11 Atlantic Reporter, 490 And that dectsion appears to stand 
as the funeral dircctor’s strongest reliance, so far as judicial precedents go But the 
Michigan Supreme Court, in the Sater Case, elsewhere referred to in this chapter, 
distingtushed the New Jersey decision on the ground that there the funeral director 
had conducted his establishment for several years before complaint was made, whereas 
in the Michigan case injunction was sought, and allowed, against the opening of a new 
establishment In the Westcott case, the New Jerscy court declared that the burden 
to show that a funcral dircctor’s cstablishment, in which he kceps coffins, ice boxes and 
cases in which he preserves the bodies of the dead, and in the ‘rear of which premises 
he cleanses and dries such boxes, 1s a ntiusanee, 18 on a complaining neighbor, and 
that physical discomfort arising from a morbid taste or excited smagination, as dis- 
tinguished from such discomfort arising through the organs of sense common to all, 
ts not Sufficient to warrant public or pirvate wnterference tn the conduct of such a law- 
ful business as 1s the funeral director's profession Said the judge who wrote 
the New Jersey decision “The results of my inquiries are that while the defendant has 
no right to conduct his business so as to threaten or endanger the health of the com- 
plaimant, or to make his home uncomfortable, esther by filling the air with noxious 
vapors or the germs or sceds of disease, the evidence does not show that he has done 
either; and that the business Of an undertaker 15 not a nuisance in itself” 

“In the second place, it 1s urged that the business of an undertaker is a nuisance 
in itself. Is this proposition maintainable? Must the undertaker retire from the in- 
habited parts of our villages, towns and cities? Is an occupation which 1s absolutely 
essential to the welfare of sOctety to be condemned by the courts, to be classified with 
nuisances, and to be expelled from localities where all other innocent and innoxious 
trades may be carricd on? In othcr words, 1s this business so detestable in itself as 
unreasonably to interfere with the civil mghts or property rights of those who dwell 
within ordmary limits, and who can and do, without effort sce and hear what 1s being 
done? The inquiry 1s not whether it 1s obnoxious to this or that individual or not; 
but whether or not it is of such a character as to be obnoxious to mankind generally, 
similarly situated. There are certain obscene or offensive sights, certain poisonous or 
destructive gases or odors, certain disturbing sounds or noises, which affect most 
persons alike Can the busincss of the undertaker be classed with any of these? 

y . Before the court can condemn a trade or calling, it must appear that it 
cannot be carried on without working injury or hurt to another, and, as I have said, 
that iB ury or hurt must be such as would affect all reasonable persons ahke, similarly 
situated. 

“The law does not contemplate rules for the protection of every individual wish, 
or desire, or taste It 1s not within the judicial scheme to make things pleasant or 
agreeable for all citizens of the state 

“Although the business of undertaking, caring for and burying the dead, has 
been conducted in about the same manner from the earliest trmes (that 1s, in an open 
and public mamner, in the town and city, as well as in the country), and so continues to 
be, where the most refined and cultivated abide, as well where the unpretentious do, yet 
from no class has anyone been brought to testify to any bodily or mental injury or 
suffering because an undertaker was carrying on his vocation in his neighborhood ” 


In the Densmore case, elsewhere referred to in this chapter, the Washington Su- 
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preme Court distinguished the case before it from the one which was before the New 
Jersey court in the Westcott case, by saying: 

“It 13 seemingly in point, yet it may be distinguished from the case at bar. There, 
so far as the decision indicates, the undertaking establishment was in the most populous 
section of the city. We may assume that it was not in a residence section, for the 
lower floor of the building occupied by the complainant was given over to business pur- 
poses, the upper floors anty being used for residence purposes, and, further, the estab- 
lishment had been carried on without complaint for eleven years Furthermore, the 
court found that the complainant was of a supersensitive nature, rather than one 
possessed of the plam, sober and simple notions prevailing among the English people, 
as 1s stated in the books, that he had a horror of such things in excess of the ordinary 
person, so much so that in the seventy-two years of his life he had not attended to 
exceed half a dozen funerals” 

See, also, the dissentng opinion of Mr Justice Eschweiler in the Wisconsin case 
of Cunmngham vs Miller, 18 N W. 531, later referred to in this chapter 

A few years ago, Superior Judge Easterday of Tacoma, Wash, dismissed the case 
of Mrs Ada Sutter against the C C Mellinger company Mrs Sutter sued for dam- 
ages to her property as a result of the construction of the Mellinger company’s under- 
taking establishment on lots adjoining at South sth and Tacoma avenue According to 
Judge Easterday thts was a case of what 1s known in legal lore as “damnum absque 
injuria.” Translated into plain English it means a loss without an injury Judge 
Easterday satd that healthful and beautiful dwellings and useful trades and business 
supplying the necessities of life are essential to the happiness and prosperity of the 
people, and that all persons ought to be willing to lay aside some comforts or con- 
veniences for the benefit of the community If a person possessed of more dollars 
than sense, the court said, should build a palatial home in the business district and 
surround it with an expensive lawn, 1t would imyure adjacent property for business 
purposes, yet there would be no ground for complaint. The lines were closely drawn 
in the case, the court said, and 1f it had been a suit to prevent the establishment of the 
Mellinger company’s business in the neighborhood there mght have been an inclination 
to resolve the doubt in the plaintiff's favor. The plaintiff having stood by, however, 
and watched the construction of the building, knowing for what it was to be used, the 
court held that there was no cause for action 

This decision, however, is deprived of much weight as a judicial precedent by 
reason of the fact that 1t was not handed down by a court of high authority But we 
refer to it because of the inherent soundness of the judge’s reasoning. 


“That an undertaking establishment is not a nuisance per se [in itself] may be 
assumed without citing authority” This language of the Washington Supreme Court 
in the case of Densmore vs Evergreen Camp No. 147, Woodmen of the World, 112 
Pacific Reporter 255, 1s followed, however, by a conclusion that such an establishment 
may become an abatable nuisance, if 1t is so focated as to interfere with the enjoyment 
of neighboring residence property. In this case it appeared that the location was within 
three or four fect of one residence and abcut 35 feet from another, in the town of 
Everett, Wash The grounds on which the court granted an injunction against con- 
tinuance of the business in that place appear from the following extract taken from 
the opinion 1n the case 

“In this age, when population is becoming more and more congested in the cities, 
it would be manifestly unfair to grant injunctive relief only in those cases where the 
object attacked was a nuisance per se, when other circumstances or conditions intervene 
which might tend to destroy the repose and comfort of a part of a city or town given 
over to homes The element of comfort and repose in the enjoyment of the home be- 
comes an essential element of our inquiry, for it 1s not only shown by the evidence, 
but it may be accepted as within the common knowledge of man, that the immediate 
presence of those mute reminders of mortality, the hearse, the chapel, the taking in and 
Cartying out of bodies, the knowledge that within a few feet of the windows of one’s 
dwelling-house, where the family sleep and eat and spend their leisure hours, autopsies 
are going on, that the dead are there, cannot help but have a depressing effect upon 
the mind of the average person, weakening, as the testimony shows, his physical 
resistance, and rendering him more susceptible to contagion and disease There is 
evidence tending to show that noxious odors, gases, especially those arising from the 
deodorants used in cleansing the premises, would permeate the homes of respondents, 
that there 1s danger of infection and contagion from the proximity of the morgue and 
the possibility of dies passing from one place to the other. The testimony 1s supplied 
by physicians sworn as experts Their testimony 1s denied or minimized by the appellant 
Maulsby and other undertakers who were called as witnesses, but the act that reason- 
able men of fair minds differ upon these questions impelled the trial judge to find 
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against appellants upon the facts, and warrants us in subscribing to his view that the 
panes at least probable” 

en foul and noxious odors escape from an undertaking establishment, or where 
there is aepace to the health of nearby residents, the establishment constitutes a nuisance 
which may be enjoined But no injunction per issues on the ground that the place 
will disturb the neighbors in the enjoyment of their premises, or that the presence of 
the establishment nearby will depress them in body or spirit, or depreciate the value 
of their property. This 18 the gist of the decision of the California District Court of 
Appeal in the case of Dean vs Powell Undertaking Co, 203 Pacific Reporter, 1015. 
In that case the court reversed an imjunctional decree which had been awarded by a 
lower court against defendant, and said, in part 

“The appellant contends that it should not have been enjoined from conductin 
upon its own property a business in all respects lawful and in all respects operate 
with the highest degree of care and under the latest approved methods, solely and 
entirely because a few people Irving in the neighborhood believe that such business so 
conducted will hereafter cause them mental depression In reply to this contention 
the respondents have stated they are entitled to the relief awarded and that their posi- 
tion 1s supported by authorities They cite cases that arose in those jurisdictions where 
a statute or ordinance had been passed limiting the locations in which an undertaking 
establishment might be located City of St Paul v Kessler, 146 Minn 124,178 N W 
171; Meagher v Kessler, 147 Minn 182, 179 N W 732, and Brown v. City of Los 
Angeles, 183 Cal 783, 192 Pac 716 As Fresno has not adopted an ordinance on that 
subject, the cases are not helpful The respondents cite other cases which involved 
an issue and a finding by the tral court to the effect that from the building in question 
there escaped, or would escape, foul and noxious odors, or, as in some instances, that 
by reason of the operation of the particular building there was great danger to health 
from infectious and communicable diseases from the bodies of persons taken to the 
premises in question ._. But the plaintiffs have not made any showing to the 
effect that the defendant’s building will be so constructed and operated that there will 
escape from the building any noxious odors or that any disease will be allowed to 
spread therefrom er 

“In plaintiffs’ complaint, they inserted something regarding the blocking of the 
streets, etc, but that the blocking was expected to occur by reason of the holding of 
funerals But the trial court did not enyoin the holding of funerals, and this appeal 1s 
not concerned with the subject of the blocking of streets : 

“If the particular acts enjoined in this case under the facts found can be legally 
enjoined, then it would seem to follow that for the very same reasons nearly every 
hospital in the land could be enjoined We cannot belreve such is the law 

“The trial court found that the value of the plaintiffs’ property for residential 
purposes will be depreciated Such findings, standing alone, and not supported by 
other findings showing that the defendant is maintaining, or 1s about to maintain, a 
nuisance, will not support the judgment In many instances in populous neighborhoods 
the prey of one person 1s depreciated by the near proximity of the property of 

‘another Such burdens are ordinary incidents to residence and ownership of a city” 

In the case of Goodrich v Starrett, 184 Pacific Reporter, 220, the Washington 
Supreme Court granted an injunction against the maintenance of a funeral directors’ 
ee of eon in close proximity to dwelling houses in a residential district in Port 

ownsen 

This decision, however, appears to depend somewhat on the point that there 13 
2 Washington statute which enlarges the common-law definition of nuisance by intro- 
ducing the element of “comfortable enjoyment of one’s property.” : 

The appellant Starrett owned a building originally constructed as a dwelling house, 
situated in a residence portion of the city, and surrounded by the dwelling houses of 
others in use as residences by their owners For some 20 years Starrett, either by 
himself or in partnership with others, had conducted an undertaking establishment 
and morgue in the city of Port Townsend, at a place remote from residences, and to 
which there was seemingly no objection because of its location. Some three years 
prior to the commencement of the action Starrett entered into partnership with his 

- coappellant, Weeks, for the conduct of the business, and shortly prior to the commence- 
ment of the action moved the business to the dwelling house of Starrett before men- 
tioned At the time of the removal the house was somewhat out of repair, one of the 
windows was entirely gone, and others had in them broken panes of glass, all were 

- without fly screens, or screens of any sort, save for some sash curtains of a flim 
nature, and there were no proper sewer connections, necessary, as one of the appel- 
lants admitted, to the conduct of a first-class morgue With the house in this condition, 
the appellants began to recerve dead bodies for the purpose of preparing them for 
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burial; those dying from contagious and infectious diseases as well as others Ther 
testimony was, however, to the effect that the building was being put im repair as 
rapidly as possible. 

The respondents owned dwelling houses, which were adjacent to the house in 
which the appellants were conducting their business The testimony of the respondents 
was to the effect that the conduct of the business greatly interfered with the enjoy- 
ment of their homes, that they hved in dread of acquiring some contagious disease; 
that the constant conveying of dead bodies i and out of the building, the conducting of 
funeral services therein, accompanied by the hysterical sobbing of the relatives of the 
dead, has a depressing effect upon them, especially upon the women of the families, 
who, because of the nature of their duties, must remain in the homes and be constant 
witnesses of the business conducted by the appellants As typical of the testimony 
concerning the cffect the conduct of the business had_upon the surrounding famulies, 
we quote from the testimony of the respondent Mrs Goodrich 

“J am unable to relish my meals or sleep properly, it 1s on my mind continually 
It has a depressing effect upon me 1 don’t think I am over-sensitive I have been 
with the dead at the time of dying, and have no fear of spirits or anything like that, 
but it ts very disagreeable 1 have a constant fear of contagion from living in close 
proximity to a morgue, on account of my children and family I have noticed a great 
many fhes around my premises lately I am continually fighting them in the house, 
we are in fear of them all the time It suggests this morgue the moment I see a fly. 
I can see the morgue I can see from my back door the entrance there, I presume, to 
the basement or the cellar of the house, and upstairs I can see what goes on 1n the 
street, I can near hysterical sobbing and the music that 1s played there From my 
yard I can see them carrying in and out dead bodics It vo the enjoyment of our 
home I don’t care to invite guests to dine at my table I know that a great many of 
my friends have the same feeling that I have m regard to it My chief pleasure has been 
m caring for my garden, and I am denied that pleasure If the morgue continues to 
run in close proximity to my residence, I feel that I cannot five there, and will want 
to move as Soon as we are able” ° 

There was testimony, also, that the permanent operation of the business would 
greatly decrease the money value of the surrounding property, and testimony of a 
physician, called as an expert, to the effect that contagious diseases could be carried 
from the dead bodies in the morgue to the inhabitants of the surrounding dwellings, 
although it can be gathered from this evidence that he thought the probability somewhat 
remote 

The testimony of the respondents as to the danger to them arising from the 
presence of the undertaking establishment was demed by the appellants, and their 
testimony tended also to minimize the injury testified by the respondents to arise from 
the general conduct of the business 

Affirming the judgment of the lower court, the Supreme Court said 

“It 1s the appellants’ contention that the facts do not justify the judgment of the 
court Attention is called to the general rule that the business of an undertaker 1s not 
a nuisance per se [inherently] and to the corollary of the rule that, befere it can be 
held as such, some special circumstance must be shown taking the particular business 
from without the rule, and argue that the evidence here fails to disclose any such 
special circumstince 

“The Code, under the chapter entitled ‘Nuisances,’ defines a nuisance as follows: 

_“**Nuisance consists in unlawfully doing an act, or omitting to perform a duty, 
which act or omission either annoys, imjures or endangers the comfort, repose, health 
or safety of others, offends decency, or unlawfully interferes with, obstructs or tends 
to obstruct, or render dangerous for passage, any lake or navigable river, bay, stream, 
canal, or basin, or any public park, square, street or highway, or im any way renders 
other persons insecure in life, or in the use of property’ Rem Code, Sec 8309 

“In the chapter of the Code prescribing a remedy for the abatement of nuisances, 
a nuisance 1s further defined as 

a! Whntever is injurious to health, or indecent, or offensive to the 
senses, or an obstruction to the free use of property, so as to essentially interfere with 
the comfortable enjoyment of hfe and property ’ Rem Code 1915, Sec 943. 

“In Eveictt v Paschall, 61 Wash 47, 111 Pac 879,31 L R A (N S) 827, Ann 
Cas 1912B, 1128, we said that these statutes somewhat widened the common-law defi- 
nition of nuisance, mn that a new element was added—‘that 1s, the comfortable enjoy- 
ment Of one’s property’—and it was there held that dread of disease and fear pro- 
duced thereby, contrary to the holding of a case founded upon the common law, war- 
ranted injunctive relief against a samitarium for the care of patients afflicted with 
tuberculosis, which it was sought to establish in a residence district of the city; and 
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this, notwithstanding the expert testimony which tended to show that the danger of 
contagion to the surrounding residents was remote, and the fear more imaginary than 
real In Densmore v Evergreen Camp No 147, W O W, 61 Wash 230, 112 Pac 255, 
31L RA (N S.) 608, Ann Cas 1912B, 1206, the prinuiple was applied to an under- 
taking establishment It was there held that such an establishment could be enjoined 
as a nuisance, when it was sought to conduct it in a residence district, notwithstanding 
st was maintained with every sanitary precaution 

_ “The principle of these cases clearly sustifies the yudgment of the trial court The 
witness from which we have quoted but voiced the feeling and sentiment of the ordi- 
nary individual who 1s compclied to live near an institution of this sort The injury 
to her 1s physical and actual, it does not depend upon imagination There are persons, 
of course, whose occupations have brought them to endure conditions of this sort 
without suffering or discomfort But this is the result of their environment The 
ordinary sndividual cannot endure them without actual discomfort and physical suffer- 
ing, until, at least, his senses have become hardened by a long period of exposure to 
them In addition to this, there 1s the positive showing of destruction of property 
values While counscl question that sufficiency of the evidence in this respect, we 
think the only thing indefinite about it 1s the amount of the decrease That there is 
a substantial decrease we think was abundantly proven Indeed, it would seem that 
it 1s within the ordinary knowledge of mankind that the erection of an undertaking 
establishment and morgue in a district of a city suitable only for, and used only for, 
residence purposes, would decrease the value of the surrounding property Certainly 
No one, possessing the sensibility of the ordinary being, would take up a residence in 
its vicinity as long as other places were obtainable 

“But perhaps the appellants’ principal reliance for reversal 1s the case of Rea v 
Tacoma Mausoleum Association, 103 Wash 4209, 174 Pac 961, In that case we held 
that an addition te a mausoleum would not be restrained as a nuisance, inyurtously 
affecting adjoining residence property, when unattended by injurious or offensive drain- 
age or fumes sensible to the complaining party In the case, however, the cases of 
Everett v Paschall and Densmore v Evergreen Camp No 147, W O W, were noticed, 
and held not to be in conflict with the principle there announced We are still of the 
oeiet opinion, and hold that the case in no way reflects upon the earlier cases as 
authority ' 

One of the leading cases in which the right to enjoin establishment of a funeral 
home 1n a residential district has been upheld 1s that of Saier v Joy, 164 Northwestern 
Reporter, 507, decided by the Michigan Supreme Court 

On the facts proved in that case, an injunction was granted against a proposed new 
location of defendants’ establishment in Lansing 

Defendants had previously conducted their undertaking business in the business 
section of the Michigan capital, but bought property in a section largely, 1f not exclusively, 
given over to apartment and dwelling houses When they sigmfied their intention to 
establish undertaking quarters on the property, plaintiffs, owners of nearby property, 
instituted suit to enjoin such action The circuit yudge of the county dismissed the 
suit on the ground that no nght to injunction was proved, but the Supreme Court re- 
versed the decision on appeal It seems that the fact that the undertaking establishment 
had not already becn located on the newly purchased property must have had some 
considerable weight with the higher court in the conclusion reached, and the decision 
is not to be regarded as authority for disturbing undertaking establishments which have 
become entrenched in even residential neighborhoods In the latter case the proprietor 
would be entitled to the equitable consideration that nearby property owners, having 
permitted him to go to considerable expense in erecting property specially adapted to 
the undertaking profession, are not in a position to later object : 

Plaintiff's suit proceeded upon the theory that the value and desirability of their 
property would be materially decreased by the mamtenance of defendants’ business mm 
the neighborhood, that there would be great danger of infection and communica- 
tion of disease from the bodies of persons dying therefrom and taken to defendants’ 
morguc, that disagreeable and noxious odors would permeate the neighborhood; that 
bodies would be taken there for autopsies and embalming; that bodies of persons mect- 
ing accidental death and unknown dead would be taken there and left for some time 
pending identification; that funerals would be there conducted, involving a frequent com- 
ing and going of hearses and dead bodies; that all of these conditions would create such 
a constant reminder of death as to depress plaintiffs, their tenants and roomers, yender- 
ing them less able to resist disease, and, in consequence, rendering defendants’ estab- 
lishment a private nuisance which should be abated at the sunt of affected persons. 

The defense claimed that they had been engaged im business for many years; that 
defendants were licensed embalmers, and had always conducted, and would in the 
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future conduct their business in accordance with the rules of the state board of health, 
in a samitary manner, that the bodies of persons dying from communicable disease, 
other than tuberculosis and typhoid fever, would not be taken to their establishment ; 
that there was no danger to the health of adjacent residents, that no noxious or disagree- 
able odors would escape the premises, that the establishment, including the morgue, 
would be constructed of brick and along strictly sanitary lines, that the front of the 
building would have the appearance of a residence, that funerals therefrom would be 
infrequent, and that the business would not be conducted in any way that would depress 
the normal person; that no nuisance would be created; that both the mnyury and damages 
asserted by plamtiffs were merely speculative, and that in many citics funeral establish- 
ments and morgues are locate in residential districts 

Responding to the questions of fact thus raised between the parties, the Supreme 
Court found that the establishmcnt of defendants’ business at the proposed location 
would diminish the value of the neighbormg property from one-quarter to one-third 

But it was decided that there was no danger of disease being communicated, because 
it was amply shown that the defendants, throughout the course of many years’ business, 
had always conducted it a healthful and sanitary manner, conforming to the rules 
of the state board of health The court said’ ; 

“When so conducted, the danger, if not entirely removed, 15 infinitesrmal The 
proofs show and are uncontradicted that no bodies of persons dying from communicable 
disease, other than from tuberculosis and typhoid fever, would be taken to the morgue. 
Some stress 1s Jaid on the tuberculosis cases But we are satisfied from the record that, 
notwithstanding the lay opinion of the dread discase, there 1s no danger of its com- 
munication from a dead body to persons in adjoining houses, where proper precautions 
are taken tn accordance with the regular method of embalming. Physicians seem to 
agree that not only have deciledly advanced steps been taken in its treatment, but 
also 1n prevention of its spread” 

The decision adverse to dcfendants seems to rest largely on the court’s assump- 
tion that noxious odors would escape from the defendants’ establishment On this 
point the opimion remarks 

“Formaldchyde 1s extensively used by them in embalming, deodorizing, and samta- 
tion The more thorough and complcte the sanitation, the more formaldehyde 1s used 
It gives off a pungent odor, and it 1s quite doubtful to our minds that this odor would 
fail to reach adjacent housts, situated as close as these houses, especially in the summer 
time, when the plaintiffs would expect to have, and have a right to have, their widows 
open The Saier apartments are with 13% feet . . . and there are 25 windows 
on the north side The Johnson and Quarmby houses are very close to the line and 
have numerous windows facing defendants’ property 

“The defendants have failed to convince us that undertaking establishments with 
morgues are located in other cities in the strictly residential districts While testimony 
tending to support such claim appcars in the record, the testrmony in rebuttal 1s per- 
suasive that such establishments either border on, and are close to, business sections, 
or are m locattons where the residential character of the district is giving way and 
business 1s breaking in 

“The argument revolved quite largely around the question whether the maintenance 
of an undertaking establishment and morgue in close proximity to a home would so 
affect the normal mind as to render its maintenance im a strictly residential district, such 
as this district 1s, a private nuisance, and as such abatable by a court of eqmty Much 
testimony, both professional and lay, upon the subject was taken Whether this may 
be the subject of opimion evidence 1s a mooted question We think it requires no deep 
rescarch in psychology to reach the conclusion that a constant reminder of death has a 
depressing influence upon the normal person Cheerful surroundings are conducive to 
recovery for one suffering from disease, and cheerful surroundings are conducive to 
the maintenance of vigorous health in the normal person Mental depression, horror and 
dread lower the vitality, rendering one more susceptible to disease, and reduce the 
power of resistence 4 The constant going and coming of the hearse (de- 
fendants in 11 months had 269 funerals), and not infrequent taking in and out of dead 
bodies, the occasional funeral, with its mourners and funcral airs, held in the part of 
the house designed for a chapel; the unknown dead in the morgue, and the visits of rel- 
atives seeking to identify them, the thought of autopsics, of embalming; the dread, or 
horror, or thought, that the dead are lymg or may be lying in the house next door, a 
morgue; the dread of communicable disease, not well founded, as we have seen, but 
nevertheless present in the mind of the normal layman—all of these are conducive 
to depression of the normal person; each of these 1s a constant reminder of mortality 
These constant reminders, this depression of mind, deprive the home of that comfort 
and repose to which its owner 1s entitled 
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“We cannot overlook the right to engage in a lawful trade, nor the fact that the 
conduct of the undertaking business 1s not only lawful, but highly necessary, nor that 
it 18 Not a nuisance in itself. Nor can we overlook the right of the citizen to be pro- 
tected in his home, and his mght to the enjoyment there of that repose and comfort 
that are inherently lis. The question here 1s not the restromt of defendants’ business, 
but the restraint of its intrusion into a long-established and strictly residential district 
The cases directly in point are meager The industry of counsel, and such investigation 
as we have been able to make, disclose but two” 

Reconciling the New Jersey decision (Westcott v Middleton, 43 N J Eq 478), 
the Michigan court notes that in the New Jersey case the undertaking establishment had 
been maintained for cleven years at the location objected to and apparently im an at least 
semi-business district It is further attempted to distingutsh the decision on the ground 
that plaintiff was found to be a supersensitive person, but there 1s a distinct conflict 
im the conclusions of the New Jerscy and the Michigan courts, for while the latter lays 
stress on the annoyance flowing from the mere knowledge that dcad are present in a 
nearby butlding, the New Jerscy court says, and I think with a ercater show of reason, 
that physical discomfort artsing from a morbid taste or ercited wnagination, as distin- 
guished from such discomfort arismg through the organs of sense common to all, is 
not sufficient to warrant public or private interfercnce in the conduct of such lawful and 
necessary business as 1s the undertaker’s profession “And although the busincss of 
undertaking . . has been conducted m about the same manner from the carliest 
times (that 1s, m an open end public manner, in the town and city, as well as in the 
country), and so continues to be, where the most refined and cultivated abide, as well 
as where the unpretentious do, yet from no class has any one becn brought to testify 
to any bodily or mental injury or suffermg because an undertaker was carrying on his 
vocation in his neighborhood Tf the court can compcl this defendant to 
cease lus trade next door to Mr Westcott because the sight of these instruments used 
in burying the dead have an unhealthy influence on his mind, then the vender of crepe, 
and the artist who cuts tombstones and monuments will incvitably be hable to the same 
condemnation ” 

One of the latest decisions on this subject was handed down by the Wisconsin 
Supreme Court in the case of Cunningham v Miller, 1839 N W, 531 In that case, the 
court denied defendants’ right to establish a funcral home in a deteriorating residential 
district in La Crosse 

The chief comfort derivable by the undertaking profession from the report of 
the case lies in the dissenting, opinion of Mr Justice Eschweiler, one member of the 
court who refused to give his assent to the proposition that plamtiffs were entitled to 
enjoin defendants’ use of their property asa funcral home It 1s also to be noted that the 
decision of the majority 1s somewhat dependent upon a finding of the trial court that 
the district in question was still used almost exclusively as a residential section of con- 
siderable importance, and that there were no business houses within five blocks of de- 
fendants’ location, excepting a drug store, paint shop and a few other scattering 
establishments not in the 1mmediate neighborhood 

The chief disadvantage to the profession lies in an added precedent of a high court, 
recognizing depreciation m adjacent property values, dread of discase contagion and 
depressing reflections concerning mortality, etc, as clements which entitle owners of 
dwelling house property to enjoin the maimtenance of nearby undertaking establish- 
ments 
The gist of the majority opsmion 1s as follows 

“The argument that the property 1s not located ina distrect occupied exclusively 
by residences 1s not persuasive It appears from the evidence that in prior years certain 
wealthy residents of the city of La Crosse erected very elaborate homes in this vicinity, 
which, by reason of death and removal from the city, had been vacated by their original 
owners, and thcy are not readily salable for anything hhe the amount of thar original 
cost it 1s argued that this depreciation 1s due to the gradual encroachment of the 
business section of the city upon the residence district, and not to the alleged nuisance 
There 1s no zomng ordinance in the city of La Crosse or other law or regulation directly 
affecting the condition existing in reference to the property mm question We think 
the evidence ample to sustain the finding that the lo-us in quo is a residential district, 
nor do we think the fact that churchcs have been or are about to be erected in or near 
the vicmity materially alters the situation The churches are not gencrally or usually 
associated with the business district of a city Neither 1s the presence of a church such 
a disturbing factor in the life of a community as 13 the presence of an undertaking and 
embalming establishment We make special reference to this feature for the reason 
that 1t has been greatly emphasized, and it 1s somewhat difficult to allocate the deprecta- 
tion of property to the several causes which may have brought it about We think, 
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however, that the finding of the tr.al court that the presence of an undertaking and em- 
balming establishment results in direct damage to the property rights of the plaintiffs 
1s not agrinst, but 1s supported by, the clear preponderance of the cvidence : 

“The question of whether or not the findings support the judgment raises a question 
of law which, so far as we are advised, has not heretofore been dircctly passed upon by 
this court Is the business of preparing dead bodies for burial, with the necessary 1n- 
cidents thereof, including the making of post mortems, the holding of funerals, and the 
removal of dead bodies to and from the premises, a nussance when located and carried 
on in the residential section of a city? This question has been considered by the courts 
of other states, which have arrived at conclusions that are widely varying No doubt 
in this, as in other cases involving nuisances, 2 rule cannot be laid down to govern all 
cases Each case must depend largely upon the particular circumstances which charic- 
terizc it The myjury complained of must be substantial and tangible, and the 
discomfort created thereby susceptible to the senses of ordinary people Its character 
cannot be determined by its effect upon those of peculiarly sensitive feelings Its actual 
effect must be judged by the degree of discomfort and myury produced upon the average 

erson 
e “While the circumstances are not the same in any two cases, we think it ts well 
established that a person must use lus property with reference to the health, comfort, 
and reasonable cnyoymcnt of public or private rights by others In order to warrant 
the interference of a court of equity, the acts compl uned of must be such as are of- 
fonsive to the physical sense, and by reason of such offensivcness make life uncomfortable 
As has been said, the result is not to be measured by its effect upon those of extreme 
sensitivcncss On the other hand, it is not to be measured by its effect upon those who 
have been accustomed to endure acts such as are complained of without annoyance It 
appears in tins case that the mamtcnance of the undertaking and embalming business 
has operated to matcrially decrease the market value of the residences owned by the 
plaintiffs, has rendered such ressdences materially less desirable as homes, created in 
the plaintiffs and members of their famics feelings of dread of contagious diseases, and 
feclings of discomfort and dissatisfaction frum the sizhts, noises aid odors incident to 
the business and by the constint reminder of death the feelings of some of the plaintiffs 
and members of their families have been depressed to an cxtent which appreciably 
unpairs thar comfort and happiness 

The great woght of authoritics 1n this country 1s to the effect that the establish- 
ment and opcration of an undcrttknyg and embalming business im a resi4 ntial section 
under such circumstanccs constitutes a nunsance : . As was said by the Supreme 
Court of the State of Michigan 

“Tt requircs no dcep research in psychology to reach the conclusion that a constant 
reminder of death has a depicssing influence upon the normal person’ 

“We think it 1s cquaily clear that mantcnance of an undertaking and embalming 
establishment in a residential section must mcvitably operate to decrease substantially 
property y ilues, destroy the comfort and hippiness of people residing in the rmmediate 
vicity, and 1s an unwarrantable myasion of the rights of others” 

The substance of Mr Justice Eschweilcr’s dissenting opimon 1s as follows °* 

“f think the effect of this decision 15 to carry the doctrine of the right of a court 
of equity to mtcrfere with the lawful use by another of the latter’s property far beyond 
the heretofore gencrally acccpted doctrine in that regard 

“An undertaking establishment, when conducted properly—and no question 13 
here raised but that the defendants excieised proper, reasonable and more than ordi- 
nary care in the conducting of the business—is not a nuisince per se, even when such 
undertaking establishment 15 located in a residence section of acitty 20R C L.p ass, 
29 Cyc p 1183 Stis necessary therefore, that there should be some particular situation 
presented which mikes that which 1s not a nuisance per se a special or particular nui- 
sance ‘That the lawful usc of defcndant’s property may lessen the sclling value of 
plamtiff’s property 1s not a suffiuent basis upon which the right to an snyunction of this 
kind can he predicated City of Northheld y Board, 85 N J Law, 47,03 Atl 745 The 
effect which that which 1s claimed to be a nuisance has upon the exceptional individual 
is not the accepted standard — Its effect upon the scnsibilities of the great mass of man- 
kind or average citizen 1s the standard Yet in this case relief was granted 
upon the idea that the existence of this undertaking establishment did have a depressing 
effect upon those of nervons temperaments, evidently considering them as differentiated 
from persons of the normal er ordinary temperament 

“The majority opinion cites seven cases as Supporting the conclusion that the estab- 
lishment and operation of an undertaking and embalming business in a residential dis- 
trict under such circumstances as here disclosed constitutes a nuisance But two of 
them involye anything like the business here involved The only ones so cited 
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involving as undertaking establishment are Densmore v Evergreen Camp, 61 Wash 
230, 112 Pac 255,31 L R A. (N S) 608, Ann Cus 19128, 1206, where the building pro- 
posed to be used for such purpose was but thre or four fect from the plaimtiff’s resi- 
dence, and the evidence showed danger of infection and contagion, and Saser v Joy, 
198 Mich 295, 164 N. W 507, L. R A 1918A, 825, where the proposed cstablishment was 
within 13% fect of residence property, and with a finding that noxious gases did reach 
the adjacent houses 

“In the case at bar there 1s an open spacc of 65 feet on one side and 75 feet on the 
other between defendant's place and the nearcst residences, and no substantial showing 
of actual threatened harm 

“In my opinion the plaintiffs failed to show a reasonible bass for the judgment 
they have obtained = The situation here 1s substamially dificrent than if such attempted 
exclusion had becu bascd upon some reasonable, vahd zoning ordinance, as illustrated by 
such cases as St Paul v Kessler, 140 Minn, 124,178 N W 171, and Meagher v Kessler, 
147 Minn 182, 179 N W 732, where all within prescribed hits are treated alike by 
the public authorities, and where the linutation 1s known before a purchase is made 

“In any event, 1 think that no more should have been done than dircet that any 
particular fcatures of defendant's business or way of conducting it should have been 
prohibited rather, than the business as an entirety Tf the sign or meht light or some 
other feature were too remindful of the depressing idca of the mevitable mortality which 
surrounds us from the cradle to the undertaking establishment and which the con- 
templative mind cannot escape having recalled to hun by falling leaf, November wind, 
and the newspaper account of Sunday automobile accidents, all beyond remedy by tn- 
junction, then st.ch particular objectionable features might be chminated or changed 
by injunction rather than the cnttre destruction of a gome and legitimate business Such 
milder form of cure was iccognized im cases hike Mackenzic y IF M_ Paul: Co, 207 
tee 56,17 N. W 161,6 A L R 1305, Weaver vy Kuchler, 17 Olla_ 189, 199, 87 Pac 


Another adverse decision was announced hy the Nebraska Supicme Court, in the 

case of Beisel v Crosby, 178 Northwestern Reporter, 272 
he case arose m Oman and the name given by defendant to lis plaice of business 

was “Crosby’s Tuneral Llome” His bmlding was formerly occupied as a private 
residence Jt was situated m what 1s known as “Kountve Place,” and 80 residents 
thereof were plaintiffs [hey pleaded that defendant, in disregard of timely protest, 
was conducting his undertiking business mm a residence distrit, wis encroaching upon 
the repose, the comfort and freedom of therr homes, was depreciating the value of 
thar property, was constantly reminding them of de'th, of prepar ition for the tomb, 
of the sorrow of mourners, of the requiem, and of the funeral cartcge, and was thus 
depressing them mentally and weahening thar power to resist di:ease Interference 
by injunction was resisted by defendant on the ground that other husincss cnterprises 
were creeping into Kountze Place, that the homes of plaintiffs were not in a district 
devoted exclusively to residence, that the present conditions of society and the advance- 
ments in modern undertahing demand funeral liomes properly conducted in quiet places 
away from congested centers, that funeral homes are properly and ‘requently located 
near residences, that defendant preserved the residential appearance of his building 
and grounds, that he practiced funeral directing according to modern methods and 
ethics in strict conformity with law and with the rules of the hoard of health; 
that he was not maintamming a nuisance and that an injunction would deprive him of his 
tight to own property and to use it in a legitimate and a necessary business On the 
principal issues the trial court found the facts to be as pleaded by plaintiffs and allowed 
an injunction as prayed by them Defendant appealed 

Affirming the decision of the trial judge the Nebraska Supreme Court said 

“The question presented by the appeal is the equitable nght of plimtiffs to an in- 
junction on the facts established by the evidence Originiily Kountze Place was a 
quarter section of land platted as an addition to Omaha The deeds for the lots limited 
the grant to residential purposes for 25 years With this common purpose Kountze 
Place became an exclusive, compact, residential district, where there are paved strects, 
ornamental grounds, well-kept lawns, private driveways, and beautiful homes In the 
pursuit of health, recreation and happiness, familics resorted to open porches and chil- 
dren played on lawns In the midst of these homes and grounds defendant hought, a 
large handsome residence, after the Inmitation restricting the uce of the lot to residential 
purposes had expired Over the protest of plaimuffs, defendant occupies and uses this 
residence for an undertaking establishinent In front of it he erected a sigr 4 feet 
high and 9 fect long, advertising the premises hefore their eyes as ‘Crosby’s Funeral 
Home’ In addition, he has constructed ard intends to maintain an electric sign There 
1s an operating and embalming room in the basement, \,here the dead are prepared for 
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burial To and from the prumscs an automobile hearse, with unavoidable noises, 18 
driven night and day Mourners and friends of the dead yisit the place the building 
is used as a chapel, where sermons are delivered and dirges are sung Funerals are 
weekly occurrences, and there were as many as two serviccs in one day The congestion 
in the street more thin Once prevented neyhbors fiom stopping automobiles in front 
of ther own doors Loxes, used to protect caskets, are p.led on the grounds of the 
functal home, in view of the public ‘Lhe dead are carried to and from the hearse a 
few fect from the windows im the home of one of the plaintiffs Flowers mtended for 
the funeral home havc sometimes been delivered by inistahe at private residences Come 
plete freedom and full enjoyment of home hfe in the neighborhood have been lost. 
Lawns, porches, and front rooms have in some imstances been partially abandoned, and 
property in the viemty has dectcased im value _ there 1s a natural shrinkng from the 
scenes and the sounds at the funcral home Respect for the presence of the dead 
and for the mouraers at funcrals grows out of gentle manners and goed impulses and 
mflucnces human conduct Recurring changes from happy demeanor im private homes 
to solemmity in the presence of death atfect the spirits of rightly constructed individuals, 
both old and young The business which defendint conducts among the homes of 
plainuffs will tend to depress them mentally, to lower thar vitahty, and to weaken 
thair power to resist disease With full knowledge of their protest, the conditions of 
which they complam were forced upon them by defendant In exercise of thar right 
to ufe, Inberty, and the pursuit of happiness they had umtcd as a community in a lawful 
purpose to confine their district to residential purposes On these facts and conclusions 
are plamtiffs entitled to Cquitable relicf ? 

“Defendant contends that plaintiffs are not entitled to an myunction on the ground 
that Kountze I'lace 15 devoted exclusively to residcnees He testifies that business 1s 
creepmg in, that his funcral home 1s within 1% blocks of a garage, within 2 blocks 
of an automobile filling station, and within 3 blochs of a grocery Accepting his word 
in these respects as verity, he nevertheless invaded a district hitherto devoted ex- 
clusinvcly to beautiful residences furthermore, the most serious objections to his 
funeral honk do not apply to the other enterprises mentioned by lim On the record 
made, the district sclectcd by defendant for business purposes was formerly residential. 


“It must be conceded, as msisted by defendant, that undertaking 15 a necessity, 
and that individuals and public ahke must submit to the unavoidable tneidents of the 
business, when conducted according to approved methods and advancements in science 
Undertaking has an mtimite relation to all who are distressed by the death of loved 
ones, and must always he considered in connection with public health It would be 
unfortunate, thercfore, 1f either the state, in the exercise of police power, or the court, 
by means of injunction, Should put unnecessary restrairts on the class of private and 
public services performed by defendant, or lower the stindards or efficiency of em- 
balmers and undertakers, or deter men of Ingh character from entering such vocations 
‘The selection of the place of business, however, ts not necessarily left to the under- 
taker alone ‘That subject is often a matter of both private and public concern No 
amount of skill or tact can wholly eliminate the depressing influence of the business 
of undertaking, or its effect upon public health 


“The constitutional or fundamental liberty of a citizen to consult his own tastes 
in selecting 1 lawful vocation and in buying and using property 1s limited by the oblie 
gation which lus ettizenship imposcs upon him ¢9 respect the equal rights of others 
‘Lhe republic came mto existence with a declaration expressing ‘a decent respect to the 
opinions of mankind’ Blasphemy, resulting only in the mental suffering of an indi- 
vidual who 15 shocked by it, 15 not the exercise of the liberty of citrzenship or of the 
freedom of speech A law forbidiing the desecration of the flag protects the patriotic 
eentunent of citizens from outrage The constitutional hhberty of a citizen, including 
Ins right to buy and control land, does not permt him to construct on his own premises 
an unsightly and an unnecessary fence, for the sole purpose of injuring the feelings 
of a ncighbor These principles recognize the mental factor in considering the right 
which the Constitution guarantees to citizens In a proper case a court of equity may 
consider the same subject Though defendant was not prompted by malice, or by any 
evil design, and meant only to exercise the privileges of citizenship, he failed to show 
proper respect for the property rizhts and the personal feelings of plaintiffs when he 
opened 1.6 undertaking establishment in thar midst TTe was in the wrong when he 
encroached on the repose, the comfort. and the freedom of their homes, depreciated 
the vilue of their property, depressed their spirits, and weakened their power to resist 
discase Jlis business was not a necessity at the place selected by him He equipped 
his funeral home at his peril, after he had been warned by plaintiffs or their objections 
Under all of the circumstances the mytnction was properly allowcd There is no fixed 
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or arbitrary rule, however, governing cases of this kind. Each case must be deter 
mined by the facts and circumstances developed therein” 

‘ In the case of Meagher v Kessler, 179 Northwestern Reporter, 732, a suit to ene 
join maintcnance hy defendants of a funeral home on a fashionable residential street 
in St Paul, the Minnesota Supreme Court said. 

“Nuusances are sid to be of thiee kinds, those which are nimsance per se [in- 
herently}, those which im their nature are not nuisances, but may become so by reason 
of their locality, surroundings, or the manner m which they may be conducted, and 
those which in their nature may become nuisances, but as to which there may be honest 
differences of opimon 20 R C L 383 Such may be classified as public, prsvate and 
mixed nuisances, 

“The proofs and finding in the present case bring the pretuses in question and the 
business thercin conducted by the appcllants directly withan the ordinance — [he ques- 
tion presented 1s whether this funeral home, conducted m the manner proposcd, at the 
place in question, will be, in that vicimity and to the respondents, . niusance such as the 
court ought to prevent and restrain In other words whether the busimess con- 
ducted by the appellants 1s one hable to become a nuisance in a strictly residential dis- 
trict, if properly conducted, so that at should be abated ‘The trial court so found, and 
we think justly ‘Ihe proposition ts not altogether new While a funcral home may 
not take on or include some of the chiracteristics pecuhar to an undirtahieg establish- 
ment, such as embalming, yct it does include some of the grucsome features, and 
may, for the purposes herun, be considered ty the same class It has been held in i 
number of well-considered cases that undertalang and embIming establishments may 
be deemed nursances, depending largely on the locality in which they ave conducted 
“The general principles mvolved in these cases fully justify the conclusions arrived 
at by the learned trial court mm the case at bar The feelings and sentiments of the 
respondents are those of the ordinary normal tndividual living under similar condi- 
tions, that 1s, bung comnelled, by dav and might to look out from thar homes upon an 
institution devoted solely to tne carrying in and out of dead bodies, and the conducting 
of obsequics It 1s the almost umversal rule that an undertaking business 15 not a 
nursance per se, but, as gencrally held, the ordinary person ean hardly live next door to 
such an establishment without becoming depresscd and more or less deprived of the 
comforts and enjoyment of his surroundings, and when long continued it 1s hiible to 
affect his general health 

“We conclude that the rule must be considered as well setthd that when the prose- 
cution of a business, of itsclf lawful, in a strictly residential district, impairs the en- 
joy ment of homes 1n the neighhorhood, and infringes upon the well-being and comfort 
of the ordinary, normal individual residing therein, the carrying on of such basiness, 
in such: locality, becomes a nuisance, and may be enjyomned ‘There 15 no fixed or arbi- 
trary rule, however, governing cases of this kind Each must be determined by the 
particular facts and circumstances therein” 

The decision of the New York Court of Appeals in the case of Rowland v 
Miller, 139 New York Reports, 182, has a strong bearing on this subyjcct, although the 
exclusion of an undertaking establishment from a location in New York City in that 
case rested on the terms of an agreement under which it was covenanted that nether 
the lot in question nor adjacent lots should he used for certain business purposes or 
for any trade or business which should be “:myurious o1 offensive to the neighboring 
inhabitants ” 

The court decided that an undertaking establishment was prohibited by the quoted 
phrase It was held that the agrcement did not restrict the prohibited trades etc, 
to nutsances, because no agreement was necessary in order that a nuisance might be 
excluded And it was further decided that the fict thit most of the prennses im the 
focal ‘y had ceased to be used for resiacntial purposcs did not defeat the right of an 
owner of residential property from enforcing the agreement The main part of the 
Opinion of the court in this case reads 

“The business carried on by the Taylor Company 1s not among those kinds par- 
ticularly specified tn the agreement But the claim of the plaintiff is that it 1s pro- 
hibited by the general clause m the agreement, as ‘injurious or offensive to the neighbor- 
ing inhabitants’ This clause enlarges the scope of the agreement Jt 1s a too narrow 
construction to hold that 1t prohibits only trades or kinds of business which arc nui- 
sances per se for reasons already given, ard for the further reson that reirly, tf not 
quite, all the trades and business specially named are not such nuisances Any hind 
of business may become a nuisance by the manner in which it 1s carried on from its 
location, and a business may be offensive to neighboring inhabitants, and yet fall far 
short of being a legal nuisance, which a court of equity will abate as such This clause 
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in the agreement must have a reasonable construction We cannot suppose that the 
partics had in mind any business which might be offensive to a person of a supersenss- 
tive Organization, or to one of a peculiar and abnormal temperament, or to the small 
class of persons who are gencrally annoyed by sights, sounds and objects not offensive 
to other people They undoubtedly had m mind ordmary, normal people, and meant 
to probit trades and business which would be offensive to people gencrally, and 
would thus render the neighborhood to such people undesirable as a place of residence 
It cannot be doubted that the business of the Taylor Company was, within this defini- 
tion, offensive to the nughboring residents Leople of ordinary sensibilities would not 
willingly hive next to a lot upon which sucit a business 1s carried on An ordinary 
person, desiring to rent such a houst, as plamntiff’s, would not take her house, 1f he 
could get one just hke it, at the same rent, at some other suitable and conven -nt 
place Indcecd, her house would he shunned by people generally who could afford to live 
in such an expensive house — Lhe courts can take judicial notice of the offensive char- 
acter of such a business Judges must be supposed to be acquainted with the ordinary 
sentiments, feelings, aud sensthilitics of the people among whom they live, and hence, 
in this case, the learned judge, after the character of the business carried on by the 
Taylor Company had heen proved, could have found, as matter of Jaw, that st was in 
violation of the restriction agrecment, without Any further proof It was therefore 
necessury for the plainuff, upon the tral, to call witnesses from the neighborhood to 
give their opmrons that this business was injurious and offensive Even if such opin- 
ions were ecrroncously secured, they were unnecessary and harmless, as, upon, the un- 
disputed evidence as to the character of the business carried on, the legal conclusion of 
the trial pudge must hive been the same” 

The case of “lappey ct al v Morrison, 113 Southeastern Reporter, 82, decided by 
the Georgia Supreme Court, dealt with the mght of plaintiffs to a dbl mjunce 
tion restraining defendant, pending final hearing of the case, from establishing a 
funeral home at a given location ‘The court affirmed a judgment allowing such an 
imjunction, but filed no formal opinion All that 1s reported 1s a quotation of pro- 
visions contained in the Georgia Civil Code and a summary of the Supreme Court’s 
conclusions, as follows 

“A nunsance is anything that worketh hurt, mcovenience, or damage to another, 
and the fact that the act done may otherwise be lawful docs not keep it from being 
a nuisance” fhe mconvemence complaincd of must rot be fane:ful, or such as would 
affect only onc of fastxhous taste, but tt must be such as would affect an ordinary 
reasonable man” Civ Code 1910, See 4457 
. “Where the consequences of a nmsance about to be erected or commenced will be 
itreparable in damagcs, and such consequences are not merely possible, but to a reason- 
able degree certain, a court of equity may interfere to arrest a nuisance before it is 
completed” Civ Code 1910, Sec 4450 

“Under the pleadings and the evidence submitted on the preliminary hearing, the 
judge did not err in granting an interlocutory imjunction until the final trial of the case 
before the jury, the judgment hemg in part as follows: ‘This order shall not prevent 
defendant from completing this building, but he shall not maintain or carry on the 
business of an undertaker thereat, directly or mdirectly, nor make any preparations 
thereat, directly or indirectly, nor make any preparations thereat or upon the premises 
so to do Caskets and other equipment imeident to such business which may now be 
storcd in said building may there remain, but no other equipment, whose nature for 
such purpose is apparent by external appearance, shall be carried thereto, but if the 
defendant shall carry on an undertaker’s business elsewhere he may, 1f he so desires, use 
the garage on lis premises at the place in qvestion, for the storage of his hearse or 
hearses, with ingress and egress with said hearses, thereto and thercfrom over his 
own properiy’ Jt docs not appear from the adjustment granting an interlocutory in- 
Junction that it was based on the ground that the operation of an undertaking establish- 
ment in a residential section is a nuisance per se, and no ruling 1s here made on that 
point 

Secrion 9 Whurrr Stature or Orntnance Is INVOLVED 


An ordinance which broadly forbids establishment or maintenance of undertaking 
establishments “within those parts of the city occupied mainly for residences,” etc, is 
void for uncertainty as to territory, according to the decision of the North Dakota 
Sur -eme Court in the case of Wasem v City of Fargo, 1900 Northwestern Reporter, 546 

An ordinance of defendant city was under consideration, providing that “st shall 
be unlawful for any person, firm or corporation to build, establish, operate, or maintain 
within those parts of the city of Fargo occupied mainly for residences, any morgue, 
undertaking parlors, room, or place used solely or mainly for the purpose of embalm- 
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ing, preserving, or caring for the dead, or any chapel or room used solely or mainly for 
funeral purposes ” 

Plaintiff was awarded an injunction against such enforcement of the ordinance as 
would prevent his use of a building as an undertaking establishment One of the 
rege Si of the Supreme Court dissented, being of the opinion that the ordinance should 
apply to plaintiff on a theory that there was no claim but that it was in a district mainly 
Sor to residences. The important parts of the opimion of the majority are as 
ollows. 

“The express statutory authority is conferred upon the city to regulate the lo- 
cation of undertaking cstablishments : The city of Fargo has sought to 
exercise this authority By the ordinance it declares, in effect, that undertaking estab- 
lishments are nuisances per se 1f located and maintained within those parts of the 
city occupied mainly for residences 

“The business of undertaking, which theretofore was wholly a lawful business 
conducted anywhere within the city limits still remains a lawful business where it 1s 
not conducted in a place prohibited by the ordinance 

“But since the ordinance became effective, how may an owner of an undertaking 
establishment, desirous of obeying the law, determine whether his location now 1s, or 
yesterday was, in a lawful or unlawful place? For the test of the validity of the 
ordinance depends upon its universality; its universal application in determining a 
definite and certain restricted location In this case the test of the validity of the 
ordinance 1s not made dependent upon proof that within a certain designated area 
wherein the funeral 1s located the properties are either mainly or wholly occupied 
for residences No proof has been presented tn that record 

“In determining the ‘parts occupied mainly for residences,’ what portion of the 
city around the locus ir quo shall be mcluded? What portion excluded? How much 
of a portion in extent, in length, in width, may be considered? What measure or rule 
is furnished by the ordinance through which the undertaker may determine that his 
location, present or prospective, 1s lawful? May the same location through the con- 
sideration of eight or nine blocks of surrounding and adjacent territory, by testimony 
of witnesses, verdict of jury, and finding of court, be made unlawful because ‘occupied 
mainly for residences’ and, through the consideratron of another cight or mine blocks, 
likewise surrounding and adjacent, in another action, by other testimony, another 
verdict of the jury and finding of the court, be made lawful? If so, is the rule of 
guidance fixed by the ordinance or delegated to others? Defendants present no rule 
of ascertainment However, they contend that there are well recognized districts 
mm cities patent to a!l and capable of judicial notice, that business districts are central, 
residence districts suburban, that the line of demarcation can be ascertained But the 
ordinance by its terms does not confine the prohibition of location to exclusive residence 
districts, nor award the license of lawful locality to exclusive business districts Pursuant 
to the very terms of the ordinance, a location within territory, partly devoted to busi- 
ri purposes, may be prohibited because such territory is ‘occupied mainly for resi- 

ences 

In the case of Linsler vy Booth Undertaking Co., 206 Pacific Reporter, 976, the 
Washington Supreme Court refused to enjoin as constituting a nuisance an undertaking 
establishment located in a district recognized by an ordinance as 2 Iegal location. This 
case arose in Seattle and the court said, in part ‘ 

“The undertaking business, it will be admitted, depreciates the value of nearby 
property for residence purposes, and also brings into the homes of those I:ving nearby 
an element of discomfort and lack of repose such as would have a depressing effect upon 
the mind of the average person. ’ , 

“The question 1s whether or not the existence of the undertaking establishment at 
the place mentioned constitutes a nuisance That such a_ business 1s not a nuisance 
per se is well established, and no contention here 1s made otherwise The ordinance re- 
ferred to was manifestly passed in the exercise of the police power eg to the city 
by the Constitution and the statutes in aid thereof Section 11 of Article II of the Con- 
shtution of this state provides that any city may make and enforce within its limits all 


~ such local, police, sanitary, and other regulations as are not 1n conflict with general laws. 


This is a direct delegation of the police power as amply within its limits as that pos- 
sessed by the legislature So long as the subject-matter is local and the regulations 
reasonable and consistent with general laws, it is not necessary that it be supported by 
kgislative sanction. 2 : j 

“Tt is well settled that property is held subyect to the exercise of the police power 
and that the provisions of the Constitution forbidding laws, the effect of which 1s to take 
or damage property, have no application in such cases ‘ ; ; 

“Tt thus appears that the undertaking establishment here in question was authorized 
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by an ordinance, which ordinance 15 controlling unless, it be mconsistent_with some 
general law. ‘Ihe appcilants claim that at is inconsistet with section 8309 of Remington’s 
i915 Code, which provides. ; 

“*Nussance consists m unlawfully doimg an act, or omitting to perform a duty, which . 
act or omission either annoys, injures or endangers the comfort, repose, health or safety’: 
of others, offends decency, or unlawfully interferes with, obstructs or tends to obstruct, 
or render dangerous for passage, any lake or navigable r.ver, bay, stream, canal, or basin, | 
or any public park, square, street or highway, or m any way renders other persons inse- 
curc in Iife, or in the use of property’ ‘ 

“It will be noticed by this statutc that a nuisance consists in doing an act which xs 
unlawful and which injures or endangers the comfort, repose, health, or safety of, 
othere ‘the business complained of being conducted in pursuance of the ordinance 
which has the force of a general law was not made unlawful by this statute The 
statute applies to the unlawful doing of an act If the statute were given the effect of 
making an undertaking business a nuisance when placed in close proximity to the 
residence of others, it would deprive the city of its mght to exercise of police power in 
this regatd where respondent’s property was affected thereby It 1s not claimed in tlus 
case that the ordinance was unreasonable and therefore should he set aside as beng 
such ‘lhe case of Densmore v Evergreen Camp No 147, W O. W, 61 Wash 230, 
112 Pac 255,31 L R A (N S) 608, Ann Cas 1912B, 1206, 1s distinguishable There, 
there was no ordinance of the city of Everett authorizing the undertaking establishment 
in the place where it was conducted, while here, as already pointed out, the respondent's 
business 1s located within the district prescribed by the ordinance for such purpose 
That may be a nuisance which exists without authority of law, yet not a nuisance 1f 
so authorized” 

In the case of Koebler v Pennewell, 75 Ohio State Reports, 278, 79 Northeastern 
Reporter, 471, the Ohio Supreme Court decided that a statute limiting the location of 
“morgues” in residential districts did not apply to undertaking establishinents ‘The facts 
and retsonmg unde: which the court acted are imdicated in the following excerpt 
from the opinion 

“Prior to July sth, 1903, jultus and William Koebler were engaged in the under- 
taking business in the city of Cleveland On that date, having heretofore purchased the 
house and premises at No 1264 Willson Avenue, they established their : busi- 
mess at that place In the house situated on said premises, which house had formerly 
been a dwelling house, they selected, fitted up and thereafter maintamed a 
chapel, m which from time to time funeral services were held and conducted, and in 
whicn the bodtes of deceased persons received by them were temporarily placed and 
kept until their interment From July 5, 1903, to the time of the trial of this case in 
the circuit court, which was more than a year and five months, the total number of 
bodies received by them was 26 Of these all but three had been prepared for bunal 
before being taken to defendants’ place of business, and all were taken there at the 
instance or request of relatives or friends of the deceased that funcral services might 
be held and conducted from that place These bodies when at their establishment were 
placed in caskets, were kept in this chapel, or a private room adjoming the same, and 
were not exposed to public view except perhaps at the time when funeral services were 
being conducted over the remains No unidentified or derelict body was ever tn their 
place, and while, as found by the circuit court bodies were taken to defendants’ place 
of business from hospitals, railroad depots and private residences, yet in every instance 
they were, as above stated, taken there at the request of relatives or friends, and in 
order that funcral services might be conducted and held at that place That which was 
done by defendants in this behalf was not different from that done by persons con- 
ducting modern undertaking establishments in all the large cities of the state These 
facts being undisputed, the finding and conclusion by the circnt court that the business 
of recetving and keeping dead bodies as carried or by defendants at their place, No 
1264 Wilison Avenue, constituted the establishing, keeping and maintaining a morgue, 
was, we think, unwarranted and erroncous . . . 

We believe that the word morgue as found in this section was advisedly used by 
the legisla‘ure, and that it sadly and appropriately defines and expresses the legislative 
intent as to_the character of place intended to be protubited, namely, a place where 
the unidentified and derelict dead are at all times received and kept and exposed to public 
view for the purpose of identification, thereby inviting and attracting to such place 
crowds of the morbid and curtous who visit the place for no other purpose than that 
they muy view the bodies there exposed But tn the absence of language requiring such 
construction, we can not think that the prohibition of this section was directed against, 
or was intended to include, the ordinary undertaking establishment conducted im the 
usual and customary way. If such had beea the intention of the legislature, 1t was easy 
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te have expressed that intention in plain and unmistakable terms, but no such intention js 

The deciston in the fast cited case was followed as a precedent by the Ohio Court 
of Appeals in the case of Mosier v Jones ct al, decided July 5, 1923 And we under- 
stand that at the same, or about the same time, the same court reached a similar de- 
cision in the case of Pau! Huth, of Cincinnati The following 1s the full text of the 
court in the Mosier Case 

“This action 1s brought by certain nearby residents against the defendants, to enjoin 
them from locating, erecting, conducting and maintaining any funeral or undertaker's 
establishment upon certain premises located at the northeast corner of East Broad Street 
and Monroe Avcnue, in the City of Columbus The petition scts out a certain special 
zoning ordimance making it unlawful for any person or corporation to locate, build, or 
mamtain any mortuary undertaker’s establishment in a residential district, as defined in 
the ordinance, without first securing the written consent of the owners of two-thirds of 
the property abutting on such street for a distance of 500 fect in cach direction Durin 
the pendency of the case, the ordinance was repealed, so far as this case was concerned, 
and the original ordinance was not in evidence at the time of the trial in the lowcr court 
or in this court and, therefore, cannot be considered except, possibly, as to how costs 
inay be assessed lad such ordinance been so in evidence, then an entirely different 
case would have becn presented to this court for its consideration 

“The petition also sets up certain facts which the plaintiffs claim would make loca- 
tion and establishment of the busincss of unde-taking a nuisance per se This is the 
only question to be considered The property owned by the defendants has a frontage 
of 184 feet on East Broad Strect and 175 feet on Monroe Avenue Thi property 1s 
located in a high-class residential district and was formerly used for residence pur- 
poses Achurch 1s located in the same block on the same side of the street and another 
church 1s located in the block opposite the property on the south side of East Broad 
Street These churches, however, ure not inconsistent with the residential district. 
East Broad Strect, from High Street to Clevcland Avenue, has become a business strect. 
From Cleveland Avenue, cast on Broad Street, the abutting property 1s used mainly for 
residential purposes, although certain property is used for semi-business purposes, such 
as offices and the hike Other than the churches above referred to, the abutting property 
in the nexghborhood of the property in question, and for a distance of more than two 
blocks westivardly, 1s exclusively residential The district 1s also exclusively residential 
on Broad Street, eastwardly, with the exception of an oil-filling station at the corner 
of Broad and Twenticth Streets, some four blocks east of defendant’s property Monroe 
Avenue 1s exclusively residcnttal for at least one block north and south from Broad 
Street O H Mosier owns and occupies a residence on Monroe Avenue, adjacent to 
the rear of the Joncs property, but separated by a twenty-foot alley B G Dawes owns 
and occupies a residence on the northeast corner of Broad Strcet and Monroe Avenue 
Howard M Sims owns and occupies a residence directly across Broad Street from the 
Jones property Other residents in the neighborhood join with Mosicr, Dawes and Sims 
in the petition Whatever might be our opinion in this case upon gencral prinuples, we 
feel that we are bound by the decision of the Supreme Court 1n the cases of State, ex rel 
O:! Company v Daubin, 99 O S 406, and Koeblcr v Pcnnewell, 75 O S 278 The 
Daubin case passed through this cout and involved a zoning ordinance as its main fea- 
ture Counsel also argued in the Court of Appeals the question of whether an o1l-fillmg 
station was a nuisance per se in a residential section The Supreme Court dissolved the 
imjunction allowed in the Court of Appeals, upon the ground that the zontng ordinance 
did not apply The case was reported in the Supreme Court but no mention 1s made 
either in the syllabus or opinion to the question of nuisance No doubt, the Supreme 
Court must have been of the opinion that an oil-filling station was not a nutsance per se 
in the residential section, or 1t would not have dissolved the injunction The o:l-filling 
station referred to in this case was some four or five blocks cast of the Jones property, 
on Broad Street The case of Koebler v Pennewell 1s even more similar and conclusive. 
Koebler undertook to establish an undertaking business upon his own premises on Will- 
son Avenue in the City of Cleveland, in a building which had formerly been used as a 
private dwelling Judge Pennewell resided in the immediate neighborhood and brought 
an injunction surt to prevent the defendant from maintaiming said undertaking estab- 
lishment The findings of fact disclosed that the undertaking establishment of Koebler 
was a general undertaking business similar to the one propused to be conducted by the 
defendants here, and that the neighborhood involved in the Koebler case was exclusively 
residential In the Koebler case, the finding was that the establishment of such under- 
taking business would materially depreciate in value the residence property im the 
neighborhcod The Supreme Court, in the syllabus deals only with the question of 
whether the business proposed to be carried on by Koebler was a morgue, as defined 
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by Section 3586-A R. S Counsel for the defendants in the instant case presented the 
briefs of counsel in the Pennewell case, showing that the question of nuisance per se 
was argued and discussed in the Pennewell case The Supreme Court, therefore, had 
before it in that case the direct question whether an undertaking establishment was or 
was not a nuisance per se in a residential scction Judge Crew, in the opinion, dis- 
cusses the question of nuisance per se as follows: 


“ ‘But on the other hand, 1f the finding of the Circuit- Court was erroneous 
and unwarranted, then upon the record, there being no finding that the place 
was a nuisance per se nor evidence to support such finding, plaintiffs are not 
entitled to any relief and their petition should be dismissed’ 


“Counsel for plaintiffs in the instant case urge that the question of nuisance per se 
was not before the Supreme Court in the Koebler case, because there was no express 
finding that the maintenance of the undertaking place was a nuisance per se. ow- 
ever, we cznnot escape the conclusion that the findings of fact in that case fully covered 
the evidential facts and upon such evidential facts the court would have been authorized 
to determine whether the undertaking business so proposed was or was not a nuisance 
per se When, therefore, Judge Crew says that there was no finding that the place was 
a nuisance per se, 1t must necessarily be inferred that the finding of facts as to the 
business to be carricd on in such residential district was not a nuisance per se Be- 
sides, the Supreme Court must have examined the evidence in that case, for it expressly 
stated that there was neither a finding as to nuisance per se ‘nor evidence to support 
such finding’ We think that it 1s clear that the Supreme Court, in the Koebler case, 
must have reached the conclusion, both from the finding of facts as well as the evidence, 
that the maintenance of an undertaking establishment im a residential section 1s not a 
nuisance per se 

“In considering the case at bar, we have taken the evidence of Bertram G Jones as 
to the character of the business to be carr'ed on in the property described avid the pro- 
posed improvements to be made to alleviate the sentimental discomfort ot those who 
reside in the immediate neighborhood, particularly Mr Mosier, and we are of opinion 
that such alterations proposed may be made We are, therefore, of opimon that the 
injunction agaist the maintenance of the business must be dissolved and the petition 
dismissed Inasmuch as the plaintiff had a good cause of action when the suit was 
instituted, by reason of the City ordinance then existing but since repealed, we are of 
opinion that the costs of the case should be assessed against the defendants ” 

In the case of Osborn v City of Shreveport, 79 Southern Reporter, 542, the 
Louisiana Supreme Court decided that both under an ordinance of the city, and regard- 
less of the ordinance, a funeral director might be restrained from establishing hs place 
of business in a residential district in which the profession had not been previously 
conducted. The opinion scems to proceed, however, upon a finding that offensive odors 
wenld inevitably proceed from the establishment The main portion of the opinion 
reads ° 

“It may be that bad cases are infrequent in plaintiff's establishment, and that the 
stench emitted by them 1s ‘brought under control’ as rapidly as possible; but a single 
experience of air so laden would, as we imagine, more than satisfy the average mdi- 
vidual for the period of his natural life, and 15 minutes would be quite long enough for 
the experience 

“We find no reason to doubt that plamtiff conducts his business after the most 
approved methods and with as little offense to those by whom he may be surrounded 
as the business will admit, but, to the incidents mentioned, there 1s to be added the fact 
that the business itself 1s a gruesome one, and that the psychological influence of being 
confronted, and having one’s family confronted, day after day and at all hours of the 
day, with death, and its wocful trappings in the shape of hearses and other vehicles, 
carrying in and out of a neighboring building the mortal remains of some fellow being, 
is no more enlivening nor wholesome than would be the constant presence of the same 
corpse, or the immediate proximity of a graveyard; and we take judicial notice that the 
introduction of such a business into a residential neighborhood, where none has pre- 
viously been established, will inevitably depreciate the value of the property as well as 
discommode the owners But we find that Act 220 of 1912 (amending the 
charter of that city, Sec 1, par 21, after conferring on the council the power to ‘pro- 
hibit, and prc+.nt’ various specified businesses, concludes with the following language: 

*“All establishments where any nauseous or unwholesome business may be carried 
on eal be restricted to certain limits within the city, to be determined by the city 
counct 


oa we think the business here in question 1s subject to the authority thus con- 
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“But even if that were not the case, and there were no ordimance upon the subject, 
we can, at puceent, sec no sufficient reason why the residents of the threatened district 
should not be protected from plaintiff’s proposed invasion, under the general provisions 
of law which safeguards the citizen, in Ins home I1fe, not only against nuisances per sé, 
but against occupations which become nuisances by reason of the inappropriateness of 
the places in which they are conducted” 

_ Funeral establishments and funeral homes may properly be held to be nuisances in 
districts of a city occupied exclusively for residences, and an ordinance prohibiting 
them therein 1s valid, provided the city has been granted the authority to restrict or 
prohibit nuisances 

In reaching the above stated conclusion in the case of City of St. Paul v. Kessler, 
178 Northwestern Reporter, 171, the Minnesota Supreme Court virtually sealed an 
important point of law against the profession 

In this case defendants unsuccessfully appealed from a judgment convicting them 
of violating an ordinance of the City of St Paul prohibiting the location and operation 
of undertaking establishments or funeral homes in a residence district 

The following 1s a summary of the ordinance in question 

Section 1 provides “No undertaking or embalming business shall be carried on 
and no funeral chapel, funeral home, vault, or other house, building, structure or recep- 
tacle for the preparation of the dead for burial or for the reception, deposit, or keeping, 
of the dead bodies of human beings shall be established, opened, kept or maintained in 
any residence district in the city of St Paul” Section 2 defines residence districts 
Section 3 declares a business conducted contrary to the provisions of the ordinance a 
Nuisance, and section 4 fixes the penalty for a violation 

Deciding the case in favor of the city the Supreme Court said 

“In the oral argument defendants’ counsel pressed most earnestly the proposition 
that the legislature, when it authorized cities of the first class to create residential dis- 
tricts (Chap 128 L 1915), took away all other modes of restricting the use of build- 
mgs or structures within the municipal territory, and further, since undertaking estab- 
lshments or funeral homes are not among the structures that may be excluded from 
residential districts under that act, there is now nu way by which they may be barred 
from any locality We cannot accept this view The law referred to 1s predicated 
upon a restriction or taking of private property for a public use or purpose under the 
power of eminent domain it does not in terms nor by implication curtail the power 
granted cities, expressly or by implication, to regulate and control occupations lable to 
become nuisances We do not think the legislature by the act mentioned intended to 
trench upon any police power then possessed by citics of the first class Nor does 
chapter 128 L 1915, undertake to prescribe what restricted residence districts shall 
mean in, or how they shall be created under any other law or ordinance 

“The ordinance 16 attacked as unconstitutional in that 1t deprives a person of the 
free use of his property without due process of Jaw It can be upheld only if its enact- 
ment 1s authorized by a legitimate exercise of the police power of the city And that 
depends on the proposition whether the occupation which st seeks to exclude from 
residence districts is one liable to become a nuisance even 1f properly conducted therein 
The business itself 1s legitimate and 1s a necessity The more dense the population 13, 
the more numcrous will be the deaths and funerals It 1s not a nussance per se 
{inherently] But there are numerous occupations and businesses equally necessary 
and not nuisanccs per se that a city, acting under its police power, may, without ques- 
tion nowadays, exclude from residential localities because of their proneness to become 
mjurious to health, or offensive to the senses or an obstruction to the free use of prop- 
erty, so as to interfere with the comfortable enjoyment of life or property, such as 
slaughter houses, tanneries, brick kilns, mills, laundries, livery barns, and the like In 
our opimion the undertaking business may be placed in the same category, and has been 
so placed by the courts that have passed on the subject with, possibly, one exception 
Upon complaints by adjoming residence owners, the carrying on of that business in 
districts of a city occupied exclusively by homes has been enjoined, Densmore v 
Evergreen Comp No 147 61 Wash 230, Goodrich \ Starrett, 184 Pac 220 (Wash); 
Saier v Joy, 198 Mich 295 And in Osborn v City of Shreveport, 143 La 931, an 
ordinance has been held valid declaring it unlawful ‘to maintain Saxe any under- 
taking shop or parlor where bodies are embulmed, kcpt, or prepared for interment, 
except on the business streets of the uty’ In Rowland vy Miller, 139 N. ¥Y 93, 
an undertaking business was held to come within a restrictive covenant in a deed against 
¢arrying on a trade or business which would be injurious or offensive to the neighbors 
In Sater v Joy, supra. the court did not find that there was any danger of disease being 
communicated from the dead, it was not so well satisfied that noxious odors might not 
escape from the establishment, but what seemed to move the court to grant the injunction 
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was chiefly that ‘the maintenance of an undertaking establishment and morgue in close 
proximity of a home would so affect the normal mind as to render sts marntenance in a 
strictly residential district’ a private nuisance We agrce with the courts above mentioned 
that the ordinary normal person cannot live next door to an undertaking establishment or 
funeral home where dead bodies are continuously carried im and out and are kept for 
longer or shorter periods without thereby beng more or less deprived of the comfortable 
enjoyment of his home The business, then, 1s such that st may be regarded as a 
private nutsance in residence districts The only instance to which we have been re- 
ferred where an injunction was refused is Westcott v Middleton, 43 N J Eq 478, 
but it is to be noted that the locality wherein the undertaking establishment was located 
in a populous part of the city, and apparently not in an exclusively residence 
istrict 

“That the city has ample power to regulate, restrict or prohibit trades or occupa- 
tions that are likely to develop mto nutsances or are generally considered such when 
carried on in certain localities, cannot well be questioned The Charter grants the power 
to enact ordinances ‘to define, regulate, prohibit and abate nuisances’ (sub-div 6, Sec 
127 charter) ‘To regulate the location of stockyards, slaughter houses, rendering 
plants, soap factories tanneries, stables, privics, and other unwholesome or nauscous 
houses or places’ (Sub 11, See 127 Charter) “There are other granted powers that 
may be held to authorize the ordinance in question State v. Chicago, Mil & St Paul 
Ry Co, 114 Minn 122 In 19 Rul Case Law, p 818, it is stated. ‘A municipal cor- 
poration under its authorized police power, may regulate any trade, or occupation, or 
business, the unrestrained pursuit of which might affect inyuriously the public health, 
morals, safety, or comfort, and in the exercise of this power particular occupations may 
be excluded from certaim parts of the city, or may be required to be conducted within 
designated limits’ And under the general welfare clause, common to all city charters, 
it was held in State ex rel v Houghton, 134 Mmmn 226, that ‘citres may also prescribe 
districts within which no business or occupation of a noxious or offensive character or 
which tends to interfere with the comfort and prosperity of others may be carried on’ 
In State ex rel v Houghton, 142 Minn 28, an ordinance excluding a cereal mill from 
what had been declared to be a residence district was sustained as being a proper exer~ 
cise of the police power for the gencral welfare” 

city constitutionally may forbid the carrying on of a funeral business with- 

out a permit from the city council, held the Minnesota Supreme Court in a decision 
handed down October 13, 1922, 1n the case of State of Minnesota v Amor & Co, 190 
Northwestern Reporter, 59 If the coune:l arbitrarily denics a permit, the applicant 
has an appropriate remedy, but is not thereby justified in defying the ordimance And 
a permit to conduct the business in one location docs not give permission to conduct an 
establishment at another location 

Defendant 1s engaged in the undertaking business in Minneapolis Prior to March 
I, 1922, 1t conducted its business at 829 Second Avenuc South, and had a permit from 
the city council to do so It applied to the city council for a permit to conduct its busi- 
ness at 2300 Hennepin Avenue The permit was refused Defendant nevertheless con- 
ducted its business at 2300 Hennepin Avenue and prosecution was commenced, charg- 
ing defendant with operating said business without a permit from the eity council 
Defendant was convicted and appealed 

An ordinance of the City of Minneapolis provides that no person shall maintain or 
use any building or place as an undertaking establishment or carry on the undertaking 
business without having first obtained permission from the esty council authorizing 
the same) Thus ts the ordinance which defendant was charged with violating It was 
contended that this ordimance was unconstitutional and void, in that at vests in the 
council arbitrary powcr to say where such business may be conducted or who shall 
conduct it, that it abridges the privilegcs of the defendant as a citizen, deprives it of 
its property without due process of law 

Affirming the decision of the lower court, the Supreme Court said 

“No particular constitutional provision is mentioned, but presumably defendant's 
contention his reference to the fourtcenth Amcndment to the Federal Constitution 
This contention was determined adversely to defendant in State v Dienberger, 187 

W 072 It was there held, rollowing Fischer » St Lows, rog U S 361, that an 
ordinance providing that no person shall operate a Jaundrv within the ety without first 
obtaining a permit from the city council was not contrary to the Federal Constitution 
and that it was valid The question of what the rights of the parties might be if the 
power to issue permits should be abused by arbitrary or discriminatory action was not 
decided We follow the Dirnberger case and hold the ordinunce valid 

“It.1s contended that in the operation of this ordinance the council did arbitrarily 
discriminate against the defcndant and defendant offered evidence intended to prove 
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the arbitrary character of the action of the council! This evidence was rejected and of 
this defendant complains This contention was determined adversely to defendant in 
State v. Rosenstein, 148 Minn 127 The precise question raised here was r4iscd there 
and it was held that a person who 1s arbitrarily refused a permit to carry on an occupa- 
tion doubtless has a remedy but he ‘may not defy the law by doing the prohibited act, 
and then be heard in defense on the ground of the alleged arbitrary action of the coun- 
cil in refusing him a license’ The evidence was properly rejected 

“The permit which defendant obtained for carrying on its business at 829 Second 
Avenue South does not avai! him, Location may be quite as important as personality 
in the granting of a permit of this character” 

Brown v. City of Los Angeles, 192 Pacific Reporter, 716, passed upon by the Cali- 
forma Supreme Court, was an action brought by the proprietor of a funeral establish- 
ment to enjoin the enforcement of an ordinance of the city of Los Angeles prohibiting 
the locating of such establishments at any place in the city of Los Angeles outside of 
certain zones. The injunction was denied, the plaintiff appealed 

A si ordinance was enacted, on July 13, 1904, prohibiting the maintenance of 
undertaking establishments within the city, excepting within a ccrtain zone specifically 
described in the ordinance This zone was subsequently enlarged by amendment, until 
it contained some 60 blocks, including practically all of the business and some of the 
semi-business property in the central portion of the city This district was about 2% 
miles long and a half a mile wide In addition to the amendment increasing the size 
of this zone, other amendments to the ordinance were enacted from time to time, creat- 
ing smaller districts in which the maintenance of undertaking establishments was per- 
mitted. These new zones in other portions of the city, 13 1m all, with one exception, 
consisted of a single lot described in the amendment to the ordinance im question, and 
in each instance was enacted for the purpose of permitting an undertaking establishment 
upon such lot. The appellant had conducted an undertaking establishment within zone 

io 1, but, his lease having expired, he sought a new location, and secured a lot mme- 
diately south, distant 170 feet, of the southerly boundary of zone No 1. He applied to 
the city council for an amendment to the ordinance by which the property he had pur- 
chased would be excepted from the operation of the ordinance Opposition developed 
in the neighborhood to such an establishment; and, although a favorable report has been 
made upon plaintiff’s application, 1t was subsequently dented Notwithstanding such 
dental, he erected such establishment, and conducted business at the new location Hav- 
ing been frequently arrested for a violation of this ordinance, he sued to enjoin tts 
enforcement. The trial yudge dismissed the suit and the Supreme Court afirmed this 
ruling as being correct The salient parts of the opinion on appeal are as follows. 
. “The first question that arises 1s as to whether or not the business being conducted 
by the appellant is such that its regulation properly comes within the police power of 
the state No casc has been called to our attention in which thts matter has been 
expressly decided, although such an establishment has been ahated as a nuisance 
at the instance of the property holders aggrieved thereby The nature 
and extent of the police power has been so often discussed by the courts of this and 
other states that we decm it unnecessary to enter into any gencral discussion 
thereof, particularly in view of the fact that in his petition for rehearing 
the appellant concedes that the business of operating an undertaking establishment 
is subject to police regulation It has been held that hvery stables, laundries, soap 
and glue factories, carpct-beating establishments, lumber yards, brickyards, billboards, 
cemeteries, private hospitals for inebrsatc, insane, and tubercular patients are subject to 
regulation under the police power, and that in the exercise Of such power their mainte- 
nance may be prohibited The sane reasoning which would lead to the conclusion that 
these establishments are subject to police regulation would also point to the conclusion 
that undertaking establishments are subject to such regulation, and may be prohibited 
mn thickly settled communities and in residential districts. Inasmuch as one of the 
purposes of the organization of our state and federal governments ts to secure to men 
the ‘inalicnable right’ of ‘pursuing and obtaining safcty and happiness’ (Const Cali- 
forma, Art 1, Sec 1), we entertain no doubt that the establishment of undertaking 
parlors in thickly scttlcd communities and residential districts may constitute such an 
invasion of this inalicnable right of the inhabitants thereof as to bring the regulation 
and control, and, 1f necessary, the prohibition thereof, within the well-recognized police 
power of the state 

“Tt is claimed, however, in this case that the ordinance is arbitrary, unreasonable, 
and discriminatory Appellant thus states the issue im his petition for rchearing 

“'The sssuc in this case upon this appcal 1s whether or not courts will receive 
evidence that »n a particular case the exercise of police regulation over an acknowledged 
subject of such power 1s in fact in the particular case arbitrary and unrcasonable’ 
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“These numerous points, however, amount in substance to the claim that the location 
in which the appellant has established his business 1s no different in character and situa- 
tion from the southerly portion of zone No 1, and from the various smalter zones 
created by amendment to the original ordinance Wath reference to these smaller zones 
created for the express purpose of allowing the maintenance of undertaking establish- 
ments by particular individuals, we may assume that the exercise of such authority by 
the city would amount to a special permit to an individual, and therefore would 
be an unreasonable exercise of the police power This assumption, however, docs 
not aid the plamtiff, for the reason that 1f we assume the invalidity of the amend- 
ments to the ordinance permitting the location of particular undertaking establishments 
outside of zone No 1, we would still be confronted by the ordinance prohibiting under- 
taking establishments outside of zone No. 1, which, 1f valid, 1s bemg violated by the 
appellant in the operation of his establishment outside of this district. The attack upon 
the ordinance linuting the establishment of such business to zone No 1 1s based upon 
the proposition that territory outside of this zone 1s similar in every respect to that 
around the location selected by the plaintiff It 1s also pointed out that there are vast 
tracts of uninhabited land contained in the annexed districts of Los Angeles city, and 
that the ordinance in effect prohibits the establishment of undertaking parlors in these 
localities If appellant was located in this umimhabited and outlying territory he would 
be in a position to ratse that question, but, having selected a location in the heart of the 
city, he 1s not concerned with the vaudiny of the ordinance as affecting stich outlying 
territory The plaintiff’s claim, then, results in this, that where there 1s territory outside 
of the district in which a business subject to police power 1s permitted, exactly similar 
to that inside the district, the ordinance fixing the boundary between these two similar 
districts 1s void because unreasonable This, of course, cannot be the law The Chief 
Justice inspected the premises, in accordance with a stipulation of the parties, and the 
court came to the conclusion that the ordinance was entirely unreasonable In the 

resent case, 1f the original ordinance had permitted the location of undertaking estab- 
ishments in the entire city, but had required that in zone No 1 permits should be secured 
before such business was established, and if the plaintiff had established his business 
outside of the special district where 1t was lawful for him so to do, and subsequently 
a new district had been created surrounding the property in which appellant had located 
his business, and in this one district alone not dissimilar in character from that in which 
undertaking establishments were authorized upon securing a permit, and not essentially 
different from the balance of the city in which the maintenance of such business was 
entirely unregulated, we would have a case paralleling the Curtis Case If, on the 
other hand, the plamtiff had located his undertaking establishment in some remote and 
comparatively uninhabited part of Los Angeles city, upon property which was only 
valuable for use as an undertaking establishment, we would have a case paralleling In re 
Throop, supra In this case, however, the situation 1s entirely different, and comes 
clearly within the principle enunciated in Ex parte Hadacheck, supra. The mere fact 
that outside of the permissive district there was other property similar in nature and 
character would not justify the court upon ascertaining that fact to substitute its yudg- 
ment for the legislative judgment The boundary line of a district must always be more 
or less arbitrary, for the property on onc side of the line cannot, in the nature of things, 
be very different from that immediately on the other side of that line, In a city growin 
as rapidly as Los Angeles, property 1s constantly changing its character from residents 
to apartment house or semi-business and to business property No doubt property has 
been purchased and occupied with a knowledge of the various zones and districts estab- 
lished by the legislative authorities of the city, and property in zone No 11s purchased 
with the knowledge that undertaking establishments may be located therein, and property 
bought outside of that district with the knowledge that, in the absence of some legisla- 
tive authority therefor, such establishments cannot be maintained This fact alone justt- 
fies the careful consideration of the council in making any modification or extension 
of the zones in which these establishments would be permitted, and gave weight to the 
protests of the property holders, which plaintiff claims resulted in the change of attitude 
of the council upon his application 

“We may assume the truth of the evidence offered by petitioner, that there are 
places outside of zone No 1 equally adapted to the establishment of undertaking parlors, 
but it does not follow that this court should interfere with the discretion of the city 
council in fixing the boundaries of districts in a city whose population 1s increasing as 
rapidly, and whose business and residence districts are changing so constantly, as in 
the city of Los Angeles We think that the proper delimitation of the zone in which 
undertaking parlors may be established has not been violated by so arbitrary and unrea- 
sonable exercise of legislative authority, as to justify the interposition of this court 

“It 1s also contended that the ordinance 1s unreasonable because the prohibited zones 
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constitute a very small part of the semi-business and semi-residence district But, as we 
have already scen, that question 1s addressed to the legislative body of the ctty, and 
we cannot say that the mere omission of similar districts from the permitted zone 1s 
unreasonable under all the circumstances ” 

Chief Justice Angellott:, specially concurring, says. 

“To my mind a very different case would be presented if petitioner were seeking to 
maintain an undertaking establishment in a different section of the city near one of the 
smaller permissive ‘one-lot’ zones, and in a place between which and such permissive 
zone there was no material difference He might then well complain that the ordinance 
illegally discriminated against him, But such 1s not his situation, as 1s fully shown by 
the opinion of Justice Wilbur” 

_ Ina pamphlet lately issued by the Ohio Funeral Directors’ and Embalmers’ Asso- 
ciation of Ohio 1t was said: 

“The association believes that decisions adverse to the funeral director have been 
influenced by two reasons First, that the funeral director in his fight for existence did 
not receive the support of the other members of his profession Second, that the judi- 
ciary are not famtliar with the great progress made in our profession during the past 
twenty to twenty-five years . . 

“The attention of the courts should especially be directed to the fact that, particu- 
larly in the larger cities, apartment houses and hotels are becoming more numerous each 
day—that in cases of death the funeral establishment 1s the only suitable place which 
the residents of such cities can use for conducting the last services for their loved ones; 
that these funeral establishments are usually the equal of the best homes in the city in 
which they operate 

“Statistics prove that the facilities of the funeral establishment are being used more 
every year and that fewer funerals are being held in churches The public 1s demandin 
2 higher class of funeral equipment each year, and nowadays will not be satisfied wi 
anything of an inferior nature for the burial and repose of thetr loved ones. 

“We are certain that no judge in the United States, in time of bereavement, would 
permit his wife, mother, father, brother, sister or other loved ones to be taken to a 
funeral establishment whose equipment and furnishings were not of the best We be- 
lieve he would particularly object 1f the location of the funeral establishment was in a 
zone confined to the so-called nuisance establishments It should be readily apparent to 
every citizen, and especially to the Judiciary, that the service of a funeral director is as 
closely associated with home life as those of any physician.” 


CHAPTER IIE 
TRANSPORTATION REGULATIONS 


SecTION 10 PurposE AND VALIDITY OF REGULATIONS 


A bulletin isstied by the Kansas State Board of Embalming in 1920 said: 

“The rules governing the transportation of dead human bodics were adopted 
primarily for the protection of public health The most important thing 1n the rules is 
the disinfection of the dead body The means of transportation and distance traveled 
are of secondary importance 

“Alt dcad bodics are dangerous in some form and unless properly embalmed and 
disinfected become a fearful menace to public health 

“When transporting a dead body from one city or town to another city or town, by 
public or private conveyance (motor hearse, etc ), and shipping box ts not used, shipping 
paster and removal permit must be securcd and carried by the undertaker or party in 
charge as evidence that the body has been properly prepared, in case health authorities 
anywhere should question the cause of death and the right or authority to move or 
transport the body 

“The accepted meaning of the term ‘transportation’ with reference to dead human 
bodies means the moving or transporting from one city or town to another city 
or town and they must be picuaret according to the transportation rules, shipping paster 
used just the same by public or private conveyance (hearse, etc.) as by common carrier, 
railway, express, ete 

“}he transportation of human bodies dead of smallpox, Asiatic cholera, yellow 
fever, typhus fever, bubonic plague or any other contagious or infectious disease, when 
prepared under Rule No 2 of the Transportation Rules of the State Board of Embalm- 
ne of the State of Kansas, may be accepted for transportation into the followmg 

tates: 


Connecticut Michigan New Brunswick 

Tinos New York Newfoundland 

Indiana Tennessee Nova Scotia 

Kansas Wyoming Ontario 

Kentucky Missour, all except St. Quebec 

Maine Louis Prince Edward Island 
Canada 


“Special permission from state or provincial health authorities 1s necessary to ship 
into the following states and provinces: 
Alabama New Jersey Tdaho 
North Carolina Virginia Alberta, Canada 

“The transportation of human bodies dead from smallpox, Asiatic cholera, yellow 


fever ey pies fever or bubonic plague 1s absolutely forbidden in the states and provinces 
as follows 


Arizona Mississippi Utah 

Arkansas Montana Vermont 
Califorma Nebraska St Louis, Mo 
Delaware Oregon Canada 

District of Columbia Minnesota British Columbia 
Georgia Pennsylvama Manitoba 

Iowa Rhode Island Saskatchewan 
Lousiana South Carolina Old Menico” 
Massachusetts Texas 


The police power to protect the public health ts broad enough to control the removal 
of dead bodies from one place to another 29 Corpus Juris, 264, citing Commonwealth 
v Goodrich, 13 Allen Reports (Mass ), 546 
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See Chapter I for a Kansas decision holding that a rule of the Kansas State Board 
of Embalmers relating to transportation of bodies was votd for unreasorableness as 
applied to the facts of the case before the court (202 Pacific Reporter, 619) 


As to the validity of ordinances regulating the transportation of bodies, see the 
case of Yeadon _v. White, 36 Pennsylvama Superior Court Reports, 360, referred to in 
the chapter on Death Statistics. 


The importance of strict comphance with transportation regulations 1s illustrated 
by the decision of the Indiana Appellate Court in the case of Lake Ene and Western 
Railway Co v. James, 10 Indiana Appellate Court Reports 550 These propositions were 
decided in this case: A railroad company 1s not lable in damages to a husband for 
refusing to receive and carry the remains of his wife, where the transit permit presented 
to the company does not comply with a reasonable regulation of the State Board of 
Health A rule of the board requiring every dead body to be accompanicd by a person 
in charge, who must present a transit pernut from the proper health authority, giving 
permission for the removal, and showing the name and age of the deceased, the place 
and cause of death, the point to which it 1s to be shipped, and the names of the attend- 
ing physician and the funeral director 1s reasonable The omission of the name 
of the physician from the permit ts a material one, and will justify the railway 
company in refusing to receive the body The defect 1s not cured by pasting the certifi- 
cate Of the physician upon the box containing the body unless it is shown that the 
railway company had knowledge of that fact The railway company 1s “entitled to and 
should require a permit complying in all essential features with the requirements of 
the rules, that the community at large may be properly protected from the evil results 
which might follow the transportation of infected bodies upon the trains” 


SECTION 11. Text or REGULATIONS 


Below we set forth four different types of transportation regulations, covering most 
of the states Variations from the rules adopted as a basis for comparison are noted 
Where comparison has been rendered difficult by reason of the whole text of a given 
state’s transportation rules varying in phraseology from the regulations of other states, 
we have omitted that state from this chapter and placcd its rules in Part II of this book 
These jurisdictions include Connecticut, Delaware District of Columbia, Illinois, Lowa, 
Michigan, Missour1, New Jersey, New York and Pennsylvania 

I The transportation of bodies dead of smallpox, Asiatic cholera, yellow fever, 
typhus fever or bubonic plague 1s absolutely forbidden 

Alabama—Rule apphes only to smallpox and bubonic plague 

Arkansas—Rule applies only to smallpox and bubonic plague 

Kentuchy—Rule applies only to smallpox and bubonic plague 

Louisiana—Applies only to smallpox and bubonic plague 

Massachusetts—Rule provides, “except after cremation ” 

Mississippi—Permnts transportation on permit by the secretary of the State Board 
of Health 

Montana 

Nebraska—Omits smallpox 

Nevada—Applies only to smallpox and bubonic plague 

New Hampshire—Applics only to smallpox and bubonic plague 

North Carolina—Omits typhus fever 

North Dakota—Rule applies only to smalfpox and bubonic plague 

Oklahoma 

South Carohna—Omits yellow fever ' 

South Dakota—Apphies only to smallpox and bubonic plague 

Tennessce—Rule applies only to sinallpox and bubonic plague 

Texas—“7o No body of any person dead of Astitic cholera, bubonic plague, typhus 
fever or smallpox, shall be transported caccpt in a hearse or undertaker’s wagon, unless 
said body shall have been cremated ” 

2 ‘The bodies of those who have died of diphtheria (membianons croup), scarlet 
fever (scarlatina, scarlet rash), measles glaindcers, anthrax or leprosy shall not be ac- 
cepted for transportation unless prepared for <hipmcnt by being thoroughly disinfected 
by (a) arterial and cavity injection with an approved disinfectant fluid, (b) dtsinfect- 
ing and stopping of alf orifices with absorbent cotton, and (¢) washing the body with 
the disinfectant, all of which must be donc by a regsstered emialmer, holding a certifi- 
cateas such After being disinfected as above such body shall be enveloped m a layer 
of cotton not !ess than one inch thick, completcly wrapped in a sheet and bandaged, and 
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encased in an air-tight zinc, tin, copper or iead-lined coffin, or iron casket, all joints and 
seams hermetically soldered, and all enclosed in a strong, tight wooden box; or the 
body, being prepared for shipment by disinfecting and wrapping as above, may be placed 
in a strong coffin or casket, and said coffin or casket encased in an air-tight zinc, copper 
or tin case, all joints and scams hermetically soldered, and all enclosed in a strong 
outside wooden box. 

Alabama—Rule also applics to Asiatic cholera, erysipelas, yellow fever and typhus 
fever, and omits measics Omits last nine words of rule as above state 

Arkansas—Rule also applies to Astatic cholera and crysipelas and omits measles 

Kentucky—Applics also to Astatrc cholera, yellow fever, typhus fever, erysipetas. 
Omits measles Omnts last nine words 

Louisiana—Omits measles Adds Asiatic cholera, yellow fever and typhus fever. 
Omits last nine words Adds requirement that exght hours elapse between embalming 
and shipment 

Massachusetts ; : 

Mississipp1—Omits measles Adds cerebro-spinal meningitis, and requires that all 
wooden boxes be provided with sufficient handles. 

Montana—Omits measles, and requirement for layer of cotton 

Nebraska—Add smallpox Omuts measles. 

Nevada—Omits measles Adds Asiatic cholera, yellow fever and typhus fever. 
Omits last nine words 

New Hampshire—Omits measles. Adds Asiatic cholera, yellow fever, typhus fever 
and erysipelas Omits last nine words and provides “For interstate transportation 
under this rule only embalmers holding a license issued or approved by ‘the state board 
of embalming examiners, after examination, shall be recognized as compe‘ent to prepare 
such bodies for shipment” 

North Carolina—Omits measles 

North Dakota—Applies also to Asiatic cholera, erysipelas, yellow fever, typhus 
SEN “or other highly communicable diseases” Omits last nine words of rule as above 
stated. 

Oklahoma—Omits measles Adds cerebro-spinal meningitis Instead of last sen- 
tence of rule above stated, tule reads “After being disinfected as above, such body shall 
be encased in an air-tight zinc, tin, copper or lead lined coffin or iron casket, all joints 
and seams hermetically soldered, and all enclosed in a strong, outside wooden box” 

South Carolina—Omits meastes Adds epidemic cerebro-spinal meningitis, or 
spotted fever, anterior poliomyclitis and infantile paralysis 

South Dakota—Adds Asiatic cholera, yellow fever, typhus fever, and erysipelas 
Omits measles, 

Tennessee—Omits requirement for wrapping body 

pee nal 71)  Omits measles, and requirement for envelopment in cotton 
and sheet 

3 Bodies dead of typhoid fever, phthisis, puerperal fever, erysipelas, tuberculosis, 
or other dangerous communicable diseases, other than those specified in Rules 1 and 2, 
may be received for transportation when prepared for shipment by filling cavities with 
an approved disinfectant, washing the exterior of the body with the same, stopping all 
orifices with absorbent cotton, and enveloping the entire body with a layer of cotton not 
less than one inch thick, and all wrapped in a sheet and bandaged, and encased in an 
air-tight coffin or casket; provided, that this shall apply only to bodies which can reach 
their destination within 48 hours from time of death In all other cases sttch bodies 
shall be prepared for transportation in conformity with Rule 2. But when the body 
has been prepared for shipment by being thoroughly disinfected, and arterially and 
cavity embalmed by a registered embalmer, the air-tight sealing and bandaging with 
cotton may be dispensed with 

Alabama—Omits phthisis and erysipelas, and “other dangerous communicable 
eueases Adds measles Applies only to bodies that can reach destination within 30 
__,. Arkansas—Omnits phthisis and erysipelas and includes cerebro-spinal meningitis and 
infantile paralysis Omuts requirements for wrapping body Thirty-hour transportation 
limit instead of 48 

Kentucky—“3_ The bodies of those dead of typhoid fever, puerperal fever, tubercu- 
ous BF eee may be received for transportation when Prepared for shipment by 
arterial and cavity injection with an approved disinfecting fluid, and washing the exterior 
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of the body with the same, which must be done by a licensed embalmer holding a certifi- 
cate as provided for in Rule 2” 

Louisiana—Adds measles Omits phtisis and words “or other dangerous com- 
municable diseases” Thirty-hour transportation hmit instead of 48 

Massachusetts _ 

ississipp1—Omits phthisis and last sentence of rule Adds measles 

Montana—Omits phthists Adds Spanish influenza and measles Omits require- 
ment in last sentence of above rule for air-tight peclng 

Nebraska—Includes measles Omuits phthisis, “and other communicable diseases,” etc. 

Nevada—Omits phthisis and erysipelas, and words “or other dangerous communi- 
cable diseases” ‘Thirty-hour transportation limit instead of 48 

New Hampshire—Omits phthisis, erysipelas, and the phrase, “or other dangerous 
communicable diseases,” ctc Adds measles. Thirty-hour transportation limit imstead 
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North Carolina—Adds measles Omits phthisis 

North Dakota—Onmuts phthisis and erysipelas, and requirement for wrapping, etc. 
Applies regardless of transportation time Sufficient to encase body 1m strong coffin or 
casket and enclose same in strong outsile wooden box 

South Carolina—Omits phthisis Adds measles The proviso reads “Provided, 
That this shall apply only to bodies which can reach their destination within 48 hours 
from time of death In all other cases such bodies shall be prepared for transportation 
in conformity with Rule 4 [2], the air-tight sealing may be dispensed with” 

South Dakota—Applies only to typhoid fever, puerperal fever, tuberculosis and 
measics Thuirty-hour transportation limit instead of 48 

Tennessce—[Rule provides that bodies dead of typhoid, puctrperal fever, measles, 
eptdemic cerebro-spinal meningitis and acute antcrior polhomyclitis (infantile paralysis) 
may be received for transportation when prepared as provided in Tennessee Rule 2 
Air-tight sealing may be omitted ] 

Texas—(Rule 72) Omuts phthisis and includes measics. Omits requirements for 
envelopment of body in cotton and shect 

4 The bodies of these dead from any cause not stated in Rules 2 and 3 may be 
received for transportation when encased in a sound coffin or casket, and enclosed in a 
strong outside wooden box, provided they can reach their destination within 48 hours 
from the trme of death If the body cannot reach tts destination within 48 hours from 
time of death, it must be prepared for shipment by arterial and cavity injection with an 
approved disinfecting fluid, washing the exterior of the body with the same and envel- 
oping the entire body with a layer of dry cotton not Icss thin one inch thick, and all 
wrapped in a sheet securely fastencd and encased in an air-tight coffin or casket But 
when the body has been prepared for shipment by heing thoroughly disinfected by a 
licensed embalmer, as defined in Rule 2, the air-tight sealing and handaging with cotton 
may be dispensed with 

Alabama—Transportation time limit 30 hours, instead of 48. Provides for “metallic 
coffin or casket or an air-tight metal-lined box ” 

pe hanene aL gansepe aon limit, 30 hours, instead of 48 Wrapping, etc, not 
require 
os Kentucky—“4 The bodies of those dead from any cause not stated in Rules 2 and 
3 may be received for transportation when encased in a sound coffin or casket, enclased 
in a strong outside wooden box, provided they can rcach their destination within 30 
hours from the time of death Jf the body cannot reach its destimation within 30 hours 
from the time of death, 1t must be prepared for shipment by arterial fluid, and washing 
the ye alt of the body with the same by a licensed embalmer, as defined and directed 
in Rule 2 

Loutsiana—30-hour limit, instead of 48 

Massachusetts— 

Mississippi—Rule fixes destination limit of 30 hours, instead of 48 Applies to 
diseases that are not contagious, infectious or communicable Cavity injection only 
required Omits last sentence ; 

Montana—Transportation limit, 30 hours Arterial inyection and cotton envelop- 
ment not required : 

Nebraska—Applies to diseases that are not contagious, infectious or commumcable 
Destination time limit, 30 hours instead of 

Nevada—3o-hour limit instead of 48 : : 

New Hampshirc—3o-hour limit instead of 48 Provides for “air-tight metallic 
coffin or casket or an air-tight metal-lined box” 

North Carolina—Transportation Innit, 30 hours instead of 48. 

North Dakota—No transportation time limit Wrapping, etc, not required After 
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disinfection, etc, body may be placed in strong coffin or casket encased in strong wooden 


x 

Oklahoma—(Rule 3) Merely provides for embalming, placing in sound coffin or 
casket encased in strong wooden box, with embalming certificate attached 

South Carolina—Rule reads 6 The bodies of persons who have dicd of diseases 
that ure not contagious, infectious, or communicable, or who have died from accident 
or violunce, may be prepared for transportation and accepted for transportation or trans- 
ported, when cneased in a sound, substantial coffin or casket, and the same inclosed in 
a strong, outside wooden box, provided in cach mstance, that such body can be reason- 
ably expected to reach ats destination within thirty hours from the tune of death, then 
and in that event, the body must be prepared for shipment by filling cavittes with an 
approved disinfectant, washing the cxterior of the body with sume, stopping all orifices 
with absorbent cotton and enveloping the entire body in a layer of cotton not less than 
one inch thick, and all wrapped 1m a shect and bandaged, and encased in an air-tight coffin 
or casket But when the body has becn prepared for shipment by bemg thoroughly 
disinfected by a heensed embalmer, holding a certsticate as in Rules, the air-tight seal- 
ing mnay be dispensed with 

South Dukota—I ransportation limit, 30 hours 

fennessee—Transportation Jimit, 30 hours Rule merely requires sound coffin or 
casket enclosed mn strong wooden bos, unless transportation excccds 30 hours, in which 
case Tennessec Rule 3 applies 

Texas—(Rule 73) Applies to discases not contagious, infectious or communicable. 
Destination time limit, 30 hours mstead of 48 Cavity injection only required Envelop- 
ment and wrapping not required. 

5 In the shipmcnt of bodies dead from any disease named in Rule 2, such body 
must not be accoinpanied by persons or articles which have been exposed to the infec- 
tion a the discase, unlcss certified by the health officer as having heen properly disin- 
fecte 

Before selling ticket, agent should carefully examine the transit permit and note the 
name of the passenger in charge, and of any others proposing to accompany the body 
and sec that all necessary precautions have been taken to prevent the spread of the 
disease The transit permit shall in such cases spectfically stute who 1s authorized by 
the health euthoritics to accompany the remains In all cases where bodies are for- 
warded under Rulc 2, notice must be sent hy telegraph by the shipping embalmer to the 
health officer, or, when there is no health officer, to other competent authority at des- 
tination, advising the date atid train on which the borly may be expected 

Alabama Arhansas Kentucky Loutsiana 

Mississippi—5_ In case of contagious, infectious, or communicable disease, the body 
must not be accompanied by persons or articles which have becn exposed to the infec: 
tion of the discase, unless certified by the health officer as having been preperly disin- 
fected In all cases where bodies are forwarded under Rule 2, notice must be sent by 
telegraph to the health officer at the destination, advising the date and train on which 
the body may be expected This notice must be sent by or in the name of the health 
officer at the mitial point, and ts to enable the health officer at destination to take all 
necessary precautions at that port 

Massachusetts—Applhies to all cases of contagious, infectious and communicable 
diseases Onnits Jast sentence of above rule 

Montana—Applies to all contagious, infectious and commumicable diseases Notice 
to be sent by or in namc of health officer 

Nebraski—Apphes to contigious, infectious and communicable diseases Tele- 
graplic notice to he sent by or in name of health officer 

Nevada—-Includes only first sentence 

New IIampshire 

North Carolina—Apphies to all contagtous, etc, diseases Notice to be sent by or in 
name of health officer 

North Drkota 

Oklahoma—Applies to all contagious, etc, diseases Notice to be sent by or in 
name of health officer 

South Carolina—Rule 7 reads In the case of the transportation of the bodies of 
persons who have died of contagious, infectious or communicable diseases, the body 
must not he accompanied by persons or articles which have been exposed to the infec- 
tion of the disease, unless certified by the health authorities to have been properly dis- 
infected, and before selling transportation ticket agents shall carefully examine the 
outside container in which the body 1s being transported or offered for shipment, and 
carefully observe and note whether there are any indications thar any of the foregoing 
rules and regulations have not been complicd with, and such ticket agent shall carefully 
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examine the transit permit and note the name of the passenger im charge, and of any 
others proposing to accompany the body, and such body shall not be accepted for trans- 
portation, 1f such examination discloscs the fact that any of these rules and regulations 
have not been comphed with ‘The transit permit shall specifically state the name of 
the person who 1s authorized by the public health authorities to accompany the body 
{n all cases where bodies are being transported under Rule 4 [2], notice shall be sent 
by telegraph by the undertaker who prepares the body for shipment to the local health 
officer at the destination of the body, advising such officer of the date, route and train 
on which the body may be expected to arnve 

South Dakota. 

Tennessee 

Texas—(Rule 74) Applies to contagious and infectious diseases Telegraphic notice 
to be sent by or in the name of health officer 

6 Every dead body must be accompanied by a person in charge, who must be pro- 
vided with a passage ticket and also present a full first-class ticket marked “corpse” for 
transportation of the body, and a transit permit showing physician’s or coroner’s cer- 
tificate, name of deceased, date and hour of death, age, place of death, cause of death, 
«nd all other items of the standard certificate of death recommended by the American 
Public Health Association and adopted hy the United States Census Bureau, as far as 
obtainable, including health officer’s or registrar’s permit for removal, whether a com- 
municable or a non-communicable disease, the point to which the hody 1s to be shipped, 
and when death is caused by any of the diseases specified in Rule 2, the names of those 
authorized by the health authorities to accompany the body. Also the undertaker’s cer- 
tificate as to how the body has becn prepared for shipment The transit permit must be 
made in duplicate, and the signature of the physician or coroner, health officer and 
undertaker must be on the original and duplicate copies The undertaker’s certtficate 
and paster of the original shall be detached from the transit permit, and securely fastened 
on the end of the coffin box All coffin hoxes must be provided with at Icast four han- 
dles The physictan’s ccrtrficate and transit permit shall be handed to the passenger in 
charge of the corpse The whole duplicate copy shall be sent to the official in charge 
of the baggage department of the intial line, and by him to the secretary of state or 
Ue board of health of the state or province from which said shipment 1s made 

Alabama 

Arkansas—Omits requirement for coffin box handles Provides for tacking or un- 
folded transit permit on box ; 

Kentucky—Omits last sentence and provides: “The physician’s certificite and transit 
permit shall be placed in an envelope, which envelope is to be securely tacked on the 
coffin box” 

Lowisiana 

Massachusetts—Rule reads “Every dead body must be accompanied by a person 
in charge, who must be provided with a passage ticket, also check ticket, first section to 
be retained by railroad agent issuing same, second section to be given to person accoin- 
panying body, and third section (with cord) to be attached to box contaimmng body, also 
a transit permit with undertaker’s certificate, name of deccased, date of death, age, 
place of det cause of death, the point to which the body is to be shipped ,and the 
name of the person or persons authorized to accompany the body The undertaker’s 
certificate and paster shall be detached from the transit permit and pasted on the casket 
box The transit permit shall be handed to the passenger in charge of the body The 
first coupon shall be detached by the official im charge of the baggage department of 
the mutual line” . ; 

Mississippi—6. Every dead hody must be accompanied by a person in charge, who 
must he provided with a passage ticket and also present a full first-class ticket, marked 
“corpse,” for the transportation of the body, and a transit and removal permit issued 
by the local registrar of the incorporation or voting precinct in which the death occurred, 
showing name of deccased, date and hour of death, color, sex, age, place of death, 
cause of death, and the point to which the body 1s to be shipped 

Montana : ; : 

Nebraska—Rule applies when body is shipped as “baggage” Omits requirement 
for coffin box handles 7 

New Hampshire—Omits last sentence 

North Carolina—Omits requirement for coffin box handles 

North Dakota : 

Oklahoma—Omits requirement for coffin box handles 

South Carolina. 

South Dakota 

Tennessee—Language varies somewhat, although not substantially, except that 
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instead of last five sentences of above rule, Tennessee rule reads “The transit permit 
unfolded, must be securely tacked on the top of the outside wooden box The removal 
permit shall be handed to the passenger in charge” 

Texas—An additional rule provides When it may hecome necessary to transfer 
dead bodes in transit from one ratlway train to another, or from one station to another, 
or from a station to a ferry, the affidavit of the undertaker and permit of all local health 
officers accompanying the remains shall be in all cases sufficient authority for such 
transfer. , F ; 

7 When bodics are sipped by express a transit permit as described in Rule 6 
must be made out in duplicate The undertaker’s certificate and paster of the original 
shall be detached from the transit permit and securely fastened on the coffin box The 
physician's transit permit shall be attached to and accompany the express wayhill cover- 
ing the remains, and be delivered with the body at the point of destination to the person 
to whom it 1s consigned The whole duplicate copy shall be sent by the forwarding 
express agent to the secretary of state or provincial board of health of the state or 
province from which shipment was made. 

Alabama 

Kentucky—Omits last sentence 

Louisiana 

Mississippi—Same as Tennessee ; : 

Montana—Rule reads “When dead bodies are shipped by express, the transit 
permit must be made in triplicate, and the signature of the physician or coroner, local 
registrar and undertaker must be on all three permits Of these transit permits, one 
copy shall be securely fastencd upon the outside of the box, one copy shall be for- 
warded by the express agent to the party to whom the body 1s shipped, and one copy 
shall be forwarded by the express agent to the Secretary of State or Provincial Board 
of Health of the State or Province from wich said shipment was made.” 

Nebraska—Substantially same as Oklahoma 

New Hampshire—Omits requirement for duplicate transit permit. 

North Carolina—Rule reads same as Montana rule 

North Dakota 

Oklahoma—Rule reads “When dead bodies are shippec Sy express the whole 
original transit permit shall be pasted upon the outside box and the duplicate for- 
warded by the express agent to the Secretary of State or Provincial Board of Health 
of the State or Province from which said shipment was made” 

South Carolina—Substantially same as Tennessee. 

South Dakota 

Tennessee—Rule reads. “When dead bodies are shipped by express the removal 
peat and transit permit shall be tacked unfolded upon the top of the outside wooden 

ox 

Texas—(Rule 76) Substantially same as Oklahoma 

Every disinterred body, dead from any disease or cause, shall be treated as 
infectious, or dangerous to the public health, and shall not be accepted for transporta- 
tion, unless said removal has been approved by the state or provincial health authorities 
having jurisdiction where such body 1s disinterred, and the consent of the health authori- 
ties of the locality to which the corpse 1s consigned has first been obtained, and all such 
disinterred remains, or the coffin or casket containing the same, must be wrapped in a 
woolen blanket thoroughly saturated with 1-10co solution of corrosive sublimate, and 
enclosed in a herinetically soldered zinc, tin or copper-lined box But bodies deposited 
in receiving vaults shall not be treated and conssdered the same as buried bodtes when 
originally prepared by a licensed embalmer as defined in Rule 2, and as directed in 
Rule 2 or 3 , (according to the nature of disease causing death), provided shipment 
takes place within 3u days from the time of death. The shipment of bodies prepared in 
the manner above directed by licensed embalmers from receiving vaults may be made 
within 30 days from time of death without having to obtam permission from the health 
authorities of locality to which the body is consigned After 30 days the casket or 
coffin box containing said body must be enclosed in a hermetically soldered box. 

labama rkansas Kentucky Louisiana 

Massachusetts—Rule 7 reads “Every disinterred body, dead from any disease or 
cause, shall be treated as infectious or dangerous to the public health, and shall not be 
accepted for transportation unless said removal has been approved by the board of 
health; and all such disinterred remains shall be enclosed in a hermetically sealed 
(soldered) (1f out of State) zinc, tin or copper-lined coffin or box Bodies deposited 
in receiving vaults will be treated and considered the same as buried bodies, unless to be 
interred in same cemetery ” 


Massissippi—Every disinterred body, dead from any disease or cause, shall be 
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treated as infectious or dangerous to the public health, and shall not be accepted for 
transportation unless said removal has been approved by the Secretary of the State 
Board of Health and the local health officer, and the consent of the health authorities 
of the locality to which the corpse 1s consigned has first been obtained; and all such 
disinterred remains shalf be inclosed mn a hermetically sealed (soldered) zinc, tin or 
copper lined coffin or box Bodies deposited in recetving vaults will be treated and 
cere the same as buried bodies All such bodics must be prepared in conformity 
wi ule 2 

Montana—Rule same as Massachusetts, except words “(if out of state)” and “unless 
to be interred in same cemetery,” are omitted 

Nebraska—Same as Massachusetts 

Nevada—(Rule 5). Rule 6 reads: “Disinterred bodies, dead from any cause de- 
fined in Rule 2, may be disinterred and received for transportation at any time, pro- 
vided that said removal has first been approved by the Nevada State Board of Health 
and the local health officer within whose jurisdiction said shipment 1s made For inter- 
state transportation, permission must first be obtained from the health authorities of 
the locality to which the body is consigned 

“All bodies dead of any discase mentioned in Rule 2 may be received for trans- 
— at any time, provided said body has becn prepared strictly in accordance with 

ule 5; all of which must be done by an embalmer holding a certificate as such from 

the State Board of Embalmers of Nevada, provided by law.” 

New Hampshire 

North Carolina—Rule substantially same as Massachusetts, except that words “(if 
out of state)” and “unless to be interred im same cemetery,” are omitted 

North Dakota 

Oklahoma—Rule same as Massachusetts, except that words “(if out of state)” 
and “unless to be interred in saine cemetery,” are omitted 

South Carolina—Rule to reads. “No corpse which has been buried shall be dis- 
interred, except under authority of the Board of Health and strictly in accordance with 
the terms of a permit in writing to be issued by the State Board of Health authorizing 
such disinterment, which may be authorizcd in proper cascs, and such permits may be 
sssued by physicians or coroners throughout the State, who are authorized in writing 
by the State Board of Health to issue such permits, and every sucli disinterred body, 
no matter what the cause of death, shall be treated as infectious and dangerous to the 
= health, and shall not be accepted for transportation, unless such transportatron 

s been approved and authorized by the State Board of Health, or the authorized 

agent of said Board, and all such disinterrcd bodies snall be mclosed in hermetically 
sealed (soldercd) zinc, tin, or copper-lined coffin or box Bodies which have been 
deposited in receiving vaults, upon being removed therefrom, will be treated and con- 
sidered in all respects as disinterred bodies, and are within the terms of this rule” 

South Dakota 

Tennessec—Rule reads “Disinterred bodies of persons who have died of any 
disease or cause shall be treated as infectious or dangerous to the ptblic health, and 
shall not be received for transportation within, or removed from this State unless said 
removal has been approved by the Secretary of the State Board of Health; and no 
such dead body shall be shipped into Tennessce without the approval of the health 
authorities having jurisdiction of the place where such body 1s disinterred, and no such 
body shall be transported, received or buried in this State unless satisfactory evidence 


of compliance with the rules of this Board respecting the same shall be submitted to 


the Secretary of the State Board of Health and his written Consent obtained to stich 
transportation, receipt or burial All such disinterred remains shall be enclosed in an 
hermetically soldered zinc, tim or copper-lined box But bodies deposited in receiving 
vaults shall not be treated the same as buried whicn originally prepared by a licensed 
embalmer as defined in Rule 2, provided the shipment takes place within thirty days 
from the time of death The shipment of bodtes prepared in the manner above directed 
by a licensed embalmer, from receiving vaults, may be made within thirty days from the 
time of death without the necessity of obtaining permission from the health authorities 
of the locality to which the body 1s consigned After thirty days the casket or coffin 
containing said body must be enclosed in an hermetically soldered box” 

Texas—Substantially same as Massachusetts 

9 The bodies of all persons who die m New Hampshire that are to be shipped by 
public conveyance, even though the imtial point of such shipment be a railway station 
outside the state, must be prepared and forwarded in accordance with the regulations 
in force in the state of New Hampshire 

New Hampshire. : 

11, Any person who knowingly violates any of the rules and regulations herein 
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set forth for the preparation of bodies for transportation, or who accepts for transpor- 
tation the body ap any deceased persons, otherwise than in accordance with these rules 
and regulations, shall be prosecuted im accordance with the provisions of the Act of 
the General Assembly of South Carolma above referred to, and any undertaker and 
embalmer, or individual, firm or corporation, acting as such, who shall offer for trans- 
portation the body of any deceased person, transportation of which is forbidden by these 
rules and regulations, or which body shall not have been prepared for shipment strictly 
in accordance herewith, shall be prosecuted for violation of this Act, and in addition to 
such prosecution, any license which may therefore have been issued to such undertaker 
or embalmer, whether individual, partnership, or corporation, shall be revoked and 
cancelled 

In addition to the other certificates above referred to any undertaker or embalmer 
who prepares the body of any deceased person for transportation in accordance with 
these rules and regulations, shall, in case such body be that of a person who died from 
any contagious, infectious, or communicable disease, firmly attach to the outer con- 
tainer of such body in a conspicuous position a card or paper upon which shall be plainly 
written or printed a statement to the effect that the body therein contamed 1s that of a 
person who dicd from an infectious disease, which disease shall be named 3n such 
certificate, and natifying all persons that it 1s unlawful to open the container to which 
said notice 1s attached, and that such container shall not be opened save with permission 
under penalty of such punishment as 15 provided by law, and thereafter it_shall be 
unlawful to open such contamer save on written authority from the State Board of 
Health, or from some member thereof, or from some coroner or public health officer, 
and 1f any person or persons shall be guilty of a misdemeanor and the violation of these 
rules and regulations, and upon conviction thereof shall be punished in accordance with 
the provisions of the Act above referred to, and it shall be unlawful for any to attach 
such certificate as is last above referred to, to any box or container 1. which 1s the body 
of a deceased person, and then in such case as 1s required by these rules and regulations, 
and any person attaching such certificate to any box, coffin, or container of any sort or 
description other than m the case aforesaid shall be held to have violated these rules 
and regulations, and shall be puntshed in accordance with the provisions of the Act 
above referred to 7 


South Carolina 

Rule 1 A transit permit and transit label issued by the proper health authorities 
shall be required for each dead body transported by common carrier 

The transit permit shall state the name, sex, color and age of the deceased, the 
cause and date of death, the imtial and terminal pomts, the date and route of ship- 
ment, a statement as to the method of preparation of the body, the date of issuance, the 
signature of the undertaker, the signature and official title of the officer tssuing the 
permit 

The transit label shall state the place and date of death, the name of the deceased, 
the name of the escort or consignee, the initial and terminal points, the date of :ssuance, 
and the signature and official title of the officer issuing the permit and shall be attached 
to the outside casc 

Indiana. 

Maine Rule reads “s A copy of the original death certificate, signed by the 
attending physician, a permit from the town or city clerk or local registrar, and a transit 
label signed by the shipping funeral director and the initial baggage agent, printed on 
strong paper, supplied by the State Board of Health, shall be required for the trans- 
portation by common carriers of the bodies of the persons who have died in this State 
The death certificate shall contain such information, if obtainable, as 1s required in the 
form of death certificate which 1s furnished by the department of Vital Statistics. 
The permit of the town or city clerk shall authorize the transportation of the body of 
the person described in the physician’s certificate The shipping funcral director shall 
state on the shipping label how the body 1s prepared and the local baggage agent shall 
state thereon the route and the name and address of the escort The physician’s per- 
mit and that of the town or city clerk shall be given to the escort to be delivered with 
the body at destination The shipping tabel shall be securely attached to the outside 
case If the body 1s sent by express, the physician’s certificate, and the permit shall be 
attached to the express way-bill, and delivered with the body at the destination, and 
the shipping label shall be attached to the outside case” 

Maryland 

Ohio 

Vermont—Rule reads ° 

“rt A transit permit and a transit label issued by the local health officer, deputy 
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health officer or the town clerk shall be required for each dead body transported by a 
common carrier 

“The transit permit shall contain a soupy of the certificate of death The transit 
permit shall also state the date of issuance, the place to which the body 1s to he removed 
for burial and, 1f death was due to a contagious or communicable disesse, shall include 
the name of the person authorized to accompany the body 

“The transit label shall state the name of the deceased, the initral and terminal points, 
a statement of the method of the preparation of the body, the name of the escort or the 
consignee and shall bear signature of the undertaker ‘The transit label shall state 
the date and the route of shipment. ‘Lhe transit label shall be attached to the outer box 
or case 

West Virginia 

Wisconsin 

2 The transportation of bodies dead of smallpox, plague, Asiatic cholera, typhus 
fever, diphtheria (membranous croup, dsphtheritic sore throat), scarlet fever (scarlet 
rash, scarlatina) shall be permitted only under the following conditions 

The body shall be thoroughly embalmed with ayn approved disinfectant fluid by an 
emba]mer hicensed in the state + Orin the state in which the death occurred, all 
orifices shall be closed with absorbent cotton, the bo‘ly shall be washed with the dis- 
infectant fluid, enveloped in a sheet saturatcd with the same, and placed at once im the 
coffin or casket which shall be mmmcdiately closcd, and the colfin or casket, or the outside 
case containing the samc shall be mctal or metal lincd, and hermetically and perma- 
nently sealed 

Indiana—(Rule 56) 

Maine—Also includes yellow fever, erysipelus and anthrax 

Maryland 10 Viurmont West Virginia 

Wisconsin Adds erysipelas, anthrax and glanders 

The transportation of bodics dead of any diseases other than those mentioned 

in Rule 2 shall be permitted under the following conditions 

(A) When the destination can be reached within twenty-four hours after death the 
body, 1f embalmed by an embalmer hcenscd tn the state A , Shall be placed in a 
casket or coffin, and encased in an outside case of substantial construction If not em- 
balmed, the body shall be placed in a cashet or coffin which shall he encased in a strong 
outer box made of good sound lumber, not less than seven-eighths of an inch thick, all 
joints must be tongued and grooved, top and bottom, put on with cleats or cross-pieces, 
all put securely together, and he tightly closed with white lead, asphalt varnish or paraffin 
paint, and a rubber gasket placed on the upper edge between the hid and box 

(B) When the destination cannot be reached within twenty-four hours after death, 
the body shall be thoroughly embalmed and the coffin or casket placed in an outside 
case of substantial construction 
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Indiana—Rule (57) reads The transportation of bodies dead of any disease other 
than those mentioned in Rule 56 shall be permitted under the following conditions 

(a) When the destination can be reached within twenty-four hours after death, the 
coffin or casket shall be encased im a strong outer box made of good sound lumber not 
less than seven-eighths of an inch thick, all joints must be tongued and grooved, top and 
bottom put on with cleats or cross-pieccs, and all put securcly together 

(b) When the destination can not be reached within twenty-four hours after death, 
the body shal} be thoroughly embalmed and the coffin or casket placed mm an outside case 
constructed as provided in paragraph (a) 

Maine—Rulc reads 3 The transportation of bodres dead of any disease other than 
those mentioned 1n Rule 2 shall be permitted under the following conditions 

a. When the destination can be reached within twenty-four hours after death, the 
coffin or casket shall be enclosed in a strong, outside box madc of good sound lumber, 
not less than seven-eighths of an inch thick, all yomts must be tongued and grooved, top 
and bottom, put on woth cleats or cross-pieces, all put securcly together, and be tightly 
closed with white lead, asphalt varnish or paraffin paint, and a rubber gasket placed on 
the upper edge between the lid and box, provided, however, that caskets containing cm- 
balmed bodies may be shipped to points in this state in tight ordinary casket boxes, 
and provided further that bodies addressed to the Anatomical Board of this state ma 
be received for shipment when prepared in such manner as the State Board of Healt 

. May direct. 

b When the destination can not be reached within twenty-four hours after death, 

the body shall be thoroughly embalmed, and the coffin or casket placed in a strong, well- 


made outside shipping case 
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Maryland—Rule reads ; The transportation of bodies dead of any cause other 
than those mentioned in Rule 2 shall be permitted under the followmg conditions; 

(A) When the destination can be reached within twenty-four hours after death, the 
coffin or casket shall be encased in a strong outer box mude of good, sound Sumber, not 
less than seven-cighths of an inch thick, afl joints must be tongued and grooved, top and 
bottom, put on with cleats or cross-pieces, all put securely together, and be tightly closed 
with white lead, asphalt varnish or paraffin pat, and a rubber gasket placed on the 
upper edge between the hd and box 

(B) When the destination can not be reached within twenty-four hours after death, 
the body shall be thoroughly embalmed and the coffin or casket placed in an outside case 
constructed as provided im paragraph (A) 

Vermont—Rule reads 3. Ihe transportation of bodies dead of any discase other 
than those mentioned in Rule 2 shall be permitted under the following conditions 

(a) When the destination can be reached within thirty hours after death, the coffin 
or casket shall be encased im a strong outer box, made of good, sound lumber, not less 
than seven-eighths of an inch thick, All joints shall be securely put together and the box 
tightly closed Exther the coffin or casket, or the outer box, or case, shall be water-tight 

(b) When the destination can not be reached within thirty hours after death, the 
body shall be thoroughly embalmed and the coffin or casket placed in an outside case, 
constructed 1s provided im paragraph (a) : 

(c) All bodies subject to transportation shall be thoroughly embalmed when, in 
the opinion of the health officer, such procedure 1s deemed necessary ¢ 

West Virgina—Rule reads ‘The transportation of bodics dead of any disease other 
than those mentioned in Rule 2 shall be permitted under the following conditions 

(a) When the destination can be reached within twenty-four hours after death, the 
coffin or casket shall be encised ma strong outer box made of good, sound lumber, nor 
less than seven-aighths of an inch thick, all yoints must be tongued and grooved, top an¢ 
bottom, put on with cleats or cross-picces, al] put securely together, and be tightly closet 
with white lead, asphalt varnish, or paraffin paint, and a rubber gasket placed on the 
upper edge between the fid and hox 

(b) When the destination cannot be reached within twenty-four hours after death, 
the body shall be thoroughly embalmed and the coffin or casket placed in an outside case 
constructed as Pos ided in paragraph (a) Fxcept that casket containing embalmed 
bodies may be shipped between points within this state in regular casket boxes 

Wisconsin—Par*griph A reads (A) Bodies dead of any discase other than those 
mentioned in Rule 2 may be received for transporttation when encased in a sound coffin 
or casket, and enclosed in a strong outside wooden box, provided they can reach their 
destination within twenty-four honrs after death 

Rule 4 No disinterred body dead from any disease or cause shall be transported by 
common carricr unicss approved by the health authorities having jurisdiction at the place 
4 sinter meet, and transit permit and transit label shall be required as provided in 

ule 1. 

The disinterment and transportation of bodies dead of discases mentioned in Rule 
2 shall not be allowed except b: specsal permission of the health authorities at both 
places of disinterment and the point of destination 

All disinterred remains shall be enclosed in metal or metal-lined boxes and hermet- 
ically scaled, providing that bod.cs im a recetving vault when prepared by licensed em- 
peure shall not be regarded as disinterred bodies until after the expiration of thirty 

ays 

Rule § The outside case may be omitted im all instances when the coffin or casket 
1s transported in hearse or undertaker’s wagon 

Rule 6 Fvery outside case shall bear at least four handles, and when over 5 feet 
6 inches sn length shall bear six handles 

Rule 7_ An approved disinfectant find shall contain not less than 5 per cent of 
formaldehyde gas The term “embalming” as employed in these rules shall require the 
injection by licensed embalmers of not less than ro per cent of the body weight, injected 
arterially sn addition to the cavity myection, and twelve hours shall elaspe between the 
time of embalming and the shipment of the hody 

Indiana 

Maine—Rule 7 fixes ten hours 

Maryland—Violation of rules punishable by $10-$100 fine 

Ohio—Six-hour limit fixed by Rule 7, instead of twelve 

Vermont—No embalming time limit 

West Virgima 

isconsin 
62. When corpses are shipped into Indiana from other states, burial permits may be 
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issued by officer or deputy at place whete they are received Said permit will be based 
upon the data of transit permit A record of such permit 1s to be kept by local health 
officer, but no report madc to the state board 

Indiana 

9 The bodies of those dead of smallpox, bubonic plague, Asiatic cholera, yellow 
fever, typhus fever, diphtheria (membranous croup), scarlet fever (scarlatina), scarlet 
rash, measles, Stal pent glanders, anthrax or leprosy, shall not be accepted for trans- 
portation to medical colleges 

10 Ihe bodies of those dead from puerperal fever, tuberculosis, typhoid fever, or 
any other discases not mentioned in Rule 9, may be received for transportation to med- 
ical colleges when prepared for shipment by the washing of the body with disinfecting 
fluid, the closing of all orifices, the wrapping of the body in absorbent cotton and the 
enclosing of it in a sheet soaked in bichloride of mercury 1 500 Bodies thus prepared 
must be enclosed in a sound coffin or cashct encased in a strong outside wooden box with 
handles All such bodies must reach their destination within sixty hours after death 
As soon as received at the medical college the body must be at once carefully embalmed 
by the injection of a preserving and disinfecting fluid into the blood vessels 

tr When disinterred bodies are removed from one cemetery to another, or from one 
part of a cemetcry to another part of the same cemetery, and transported by private 
conveyance, the written consent of the health officer of the district where the body 13 
buried and the health officer of the town, village or city where the body will be reinterred 
shall be sufficient authority for the removal 


Il 

Wisconsin 

t Acopy of the original death certrficate on the standard certificate of death form, 
signed by attending physictan, permit of local registrar of vital sfatistics, and a transit 
label signed by the shipping undertaker or embalmer and initial baggage agent, printed 
on strong paper, supplied through the State Board of Health, shall be required for the 
transportation by common carriers of bodies of persons dyimg in this state The death 
certificate shall contain such information as 1s required im the standard form of death 
certificate, 1f obtainable ‘The registrar’s permit shall authorize the transportation of the 
body of the person described in the physician's certsficate The shipping undertaker or 
embalmer shall state on the shipping label how the body ts prepared, and the local bag- 
gage agent shall state thereon the route and name and address of escort 

The physician’s and registrar’s permit shall be given the escort, to be delivered with 
the body at destination The shipping label shall be securely attached to the outside case. 
If the body 1s sent by express, the physician’s curtificatc and the registrar’s permit shall be 
attached to the express way-bill and delivered with the body at the destination, and the 
Bppne label shall be attuched to the outside case. 

Colorado 

Arizona—Same as Rhode Island 

Florida—Same as Rhode Island 

Georgia 

Idaho—Permits coroner to sign death certificate 

Minnesota—Rule reads: 35 A transit permit issued by the proper health authori- 
ties shall be required for each dead body transported by common carrier The transit 
permit must be in duplicate It shall state the name, sex, color and age of the deceased, 
the cause and date of death, the imtial and terminal points, the date and route of ship- 
ment and the date of issuance It shall also bear the signature of the undertaker, the 
signature and official title of the officer issuing the permit and the name of the escort 
or consignee 

The original transit permit shall be securely fastened on the end of the coffin box 
or given to the passenger in charge of the corpse The whole duplicate copy of the 
transit permit shall be sent to the official in charge of the biggage department of the 
initial line and by him to the secretary of the State Board of Health 

When bodies are shipped by express the orrginal transit permit shall be attached to 
and accompany the corpse waylill covering the remains and shall be delivered with the 
body at the point of distination to the person to whom the corpse 1s consigned The whole 
duplicate copy shall be sent by the forwarding express agent to the scerctary of the 
State Board of Health 

Before selling tickets agents must carefully examine the transit permit and note the 
mame of the passenger in charge and of any others proposing to accompany the body, 
and see that all necessary precautions have been taken to prevent the spread of the 
disease The transit permit shall specifically state who 1s authorized by the health 
authorities to accompany the remains, In all cases where bodies are forwarded under 
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Rule 36, notice must be sent by telegraph by the shipping embalmer to the health officer, 
or, when there 1s no health officer, to other competent authority at destination, advising 
the date and train on which the body may be eapected 

New Mexico “r2 No transportation compiny shall accept for shipment from a 
pomt within the state of New Meaico any dead human body without documentary 
authority reqtured by the State Board of Public Welfare, which shall include a transit 
permit and a paster approved by the State Director of Public Health The transit permit 
shall conta a physician’s or coroner’s certificate of death, giving the name and age of 
the deceased, and cause, date and place of death, and a removal permit, as herein required 
The paster shall contain an embalmer’s certificate, which shall give the name of the 
deceased, cause of death, manner of preparation of the bods, destination, and name and 
address of the consignee, together with the transit form to be filled out by the agent 
of the transportation company. Attached to the paster there shall be a second cmbalmer’s 
certificate giving the name and age of the deceased, the cause, place and date of death, 
the place from which the body was shipped, the destination, and thc name of the trans- 
portation company, certifying that the body was embalmed by the person signing thie 
certificate Ey ery embalmer who prepares a body for shipment shall secure the physi- 
cian’s or coroner's certificate and the removal permit and fill out the embalmer’s certifi- 
cates, all in duplicate and completely filled cut and signed He shalf then detach the 
original certificate attached to the paster, forward said original certificate immediately to 
the secretary of the State Board of Embalmers, and deliver the transit permit and 
paster (with the duplicate of the embalmer’s certificate attached) to the agent of the 
transportation company accepting the body for shipment 

“The agent of any trinsportition company within the state of New Mexico who 
receives a dead human body for shipment shall fill out and sign the transit form on the 
paster in duplicate He shall then fasten the original paster securely on the top of the 
shipping case, above the head of the body contained therein, and deliver the original 
transit permit to the passenger accompanying the body, or 1f the shipment is made by 
express, attach said permit to the waybill He shall then forward the duplicate paster 
and the transit permit to the secretary of the State Board of I: ubaliners Said agent 
shall also complete the embalmer’s certificate attached to the duplicate paster and forward 
said certificate to the general office of the transportation company 

“Only licensed embalmcrs permitted to prepare bodies for transportation Adult- 
sized cases must have six handles, smaller s1zes four” 

Oregon 

Rhode Island Rule reads: “A transit permit and transit Jabel issued by the proper 
health authorities shall he required for each dead body transported by common carrier 
‘The transit permit shall state the name, sex, color and age of the deceased, the cause 
and date of death, the mitral and terminal points, the date and route of shipment, a 
statement as to the method of preparation of the body, the date of issuance, the sig- 
nature of the undertaker, the stgnature and the official title of the officer issuing the 
permit The transit labef shalt state the place and date of death, the name of the 
deceased, the name of the escort or consignee, the imitial and terminal points, the date 
of issuance, the signature and official title of the officer issuing the permit, and shall be 
attached to the outside case” 

Utah 

Virginia 

Washington—Substantially same as Rhode Island 

2 The transportation of bodies dead of smallpox, plague, Asiatic cholera, typhus 
fever, diphtheria (membranous croup, diphtheritic sore throat), scarlet fever (scarlet 
rash, scarlatina), shall be perrmtted only under the following conditions the body shall 
be thoroughly embalmed with an approved disinfectant fluid, all orifices shall be closed 
with absorbent cotton, the body shall be washed with the disinfectant fluid, enveloped 
in a shect saturated with the same, and placed at once in the coffin or casket, which 
shall be immediately closed, and the coffin or casket, or the outside case containing the 
are shall be metal or metal lined, and hermetically and permanently scaled 

rizona 
Colorado—Also includes yellow fever, erysipelas, anthrax and leprosy. 


Florida—Sheet to be saturated with 1—1,000 solution of corrosive sublimate Rules 
provide: “The body after bemg prepared in the above manner shall be encased in an 
air-tight zinc, tin, copper or lead lined coffiu or casket, all joints and seams hermetically 
sealed, and all cncased im a strong woodcn box, or, the body placed in a strong coffin 
or casket and encased in an air-tight zinc, tim, copper or Iead fined outer box 

Sec 3—The transportation of a body dead from typhoid fever, pucrperal fever, 
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tuberculosis, or measles shall be prepared for transportation as provided in section 2, 
except requircment for envelopment in sheet or blanket, and encasing 1m air-tight coffin, 
etc 


Georgia—Adds yellow fever, erysipelas, anthrax and leprosy 

Idaho—Also_ includes yellow fever, erysipelas, anthrax and leprosy 

Minnesota—Rule reads 36 The transportation of bodies dead of smallpox, plague, 
Asiatic cholera, typhus fever, diphtheria (membranous croup, laryngeal croup) and 
scarlet fever (scarlet rash, scarlatina), shall be permitted only under the following 
conditions The body shail be thoroughly embalmed with an approved disinfectant 
fluid, all orifices shall be closed with absorbent cotton, the body shall be washed with 
the disinfectant fluid, and placed at once in the coffin or casket, which shall be rmmediately 
closed, and the coffin or casket or the outside case containing the same shall be metal, 
or neta! lined and hermetically and permanently sealed 

New Mexico—Also includes glanders, anthrax and leprosy Arterial and cavity em- 
balming requircd Body to be incased in a metallic casket, or in a casket the outside 
of which 1s of metal or metal hned, hermetically and permanently sealed; and all incased 
in a strong, tight woodcun case 

regon 
Rhode Island 
Utah 


Virgima—Also covers erysipelas, anthrax and leprosy 

Washington 

3 The transportatton of bodies dead of any discases other than those mentioned 
in rule two, shall be pernutted under the following conditions 

(A) When the destination can be reached within twenty-four hours after death, 
the coffin or casl.¢t shall be mcloscd in a strong outside box made of good sound lumber, 
not less than seven-eighths of an inch thick, all yomts must be tongued and grooved, top 
and bottom, put on with cleats or cross pieces, all put sccurely together, and be tightly 
closed with white lead, asphalt varnish or paraffin pamt, and a rubber gasket placed 
on the upper edge between the lid and the box, provided, however, that caskets con- 
taining embalined bodies may be shipped to points in this state in tight ordinary casket 


es 

{B) When the destination cannot be reached within twenty-four hours after 
death, the body shall be thoroughly embalmed, and the coffin or casket placed in a strong 
well-made outside shippimg case. 

Arizona—Omits proviso at end of paragraph A, and the provision for closing with 
white lead, ete, and for gasket 

Colorado—Apphes when destination can be reached within 30 hours, within the 
state Bodies for anatomical purposes may be slipped when prepared as required by 
State registrar 

Florida—Scc 4—The bodies of those dead from any cause not specified in sections 
2 and 3 shall be accepted for transportation, when encased in a sound coffin or casket 
and enclosed in a strong outside wooden box, provided, that the body will reach its 
destination within 24 hours from the time of death If the body cannot reach its 
destination within 24 hours the body must be prepared as provided by section 3. Sec. 5— 
In the shipment of bodies dead from any of the diseases named in section 2, such 
body shall not be accompanied by persons or articles which have been exposed to the 
infection of the disease, unless certified by the local or state health officer as having 
been properly disinfected The trausit perimt shall specifically state who 1s authorized 
to accompany the body 

Georgia—Adds that bodies addressed to the state anatomical board may be re- 
ceived when prepared as directed by that board 
F Idaho—Omits part of paragraph A following the words, “seven-eighths of an inch 

ick” 

Minnesota—Rule reads. 37 The transportation of bodies dead of any disease other 
than those inentioned in rule 36, shall be permitted under the following conditions. 
(2) When the destination can be reached within 24 hours after death, the coffin or 
casket shall be encased in a strong outcr box made of good sound lumber not less than 
seven-eizhths of an inch thick; all yomts must be tongued and grooved, top and bottom 
must be put on with cleats or cross-picces, all must be securcly put together, tightly 
closed with white lead, asphalt varnish or parafhn paint (b) When the destination 
cannot be reached within 24 hours afte: death, the body shall be thoroughly embalmed 
and the coffin or casket placed in an outside case constructed as provided in paragraph (a). 


New Mexico—Bodies dead from any cause not stated in preceding section may 
be received by a transportation company for shipment within the state of New Mex- 
ico only when prepared by being embalmed and disinfected im accordance with the 
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requirements of the preceding section and inclosed in a coffin or casket incased in a 
strong, tight wooden or metal case. 

Oregon—Omnts proviso at end of paragraph A, and requirement for rubber gasket. 

Rhos Island—Omits proviso at end of paragraph A. 

tah. 

Virginia—~Also provides that bodies addressed to anatomical board may be re- 
ceived for shipment when prepared as required by state board of, health 

Washington—Omits proviso at end of paragraph A, and provision for closing with 
white lead, ctc, and for gasket 

4 No disinterred body, dead from any disease or cause, shall be transported by 
common carriers, unless approved by health authorities having jurisdiction at the 
place of disinterment, and a transit permit, and transit label, shall be required, as 
provided in rule t The disimterment and transportation of bodies dead of diseases 
mentioned in rule 2 shall not be allowed except upon permission of the health author- 
ittes, at both place of disinterment and the point of destination All disinterred remains 
for transportation shall be incased in metal casket or metal! lined boxes, and hermetically 
sealed; provided that bodies in a receiving vault when prepared by licensed embalmer, 
cay ce be regarded as disinterred bodies until after the expiration of thirty days 

rizona : 

Colorado—Rule reads: Rule 4 (a) No disinterred body, dead from any discase 
or cause, shall be transported by common carnier, unless approved by the health author- 
ities having jurisdiction at the place of disinterment, and the same documentary author- 
ity shall be issued as required in rule 1 (b) Dusinterred bodies of persons, dead of 
either smallpox, anthrax, plague, Asiatic cholera, leprosy, diphtheria or scarlet fever, 
must immediately after disinterment be wrapped in a strong sheet or heavy canvas 
saturated with a 1 500 solution of corrosive sublimate and then be enclosed in metal 
lined boxes and be hermetically sealed (c) Other disinterred bodies which have been 
buried for a period of two years or less must also be enclosed, without antiseptic wrap- 
ping, in metal lined boxcs and be hermetically sealed Bodies which have been buried 
for longer than two ycars and which are not dead of either smallpox, anthrax, plague, 
Asiatic cholera, leprosy, diphtheria or scarlet fever will demand no special treatment, 
either in respect to antiseptic wrapping or special box for their enclosure, provided 
that disinterred bodies, which have about them either a disagreeable odor or such a 
degree of moisture as to constitute a possible nuisance, shall be subjcct to all the pro- 
visions of (b) this rule (d) Bodies which have been buried for two years or less 
shall not be disinterred from May rsth to September 15th; bodies in a receiving vault 
when prepared by a licensed embalmer shall not be regarded as disinterred bodies” 

Florida—“Section 6 —No dead body shall be disinterred for transportation without 
the written consent of the state health officer All disinterred remains shall be en- 
closed in metal or metal-lined boxes and hermetically sealed before being offered for 
transportation’ “Sec 1o—Bodies deposited in receiving vaults shall not be treated 
or considered the same as buried bodies when originally prepared by a licensed eme 
balmer, as defined in sections 2 and 3 (according to the disease causing death): Pro- 
vided, shipment takes place within 30 days after death” 

Georgia 

Idaho—Requires approval by state department of public welfare 

Minnesota—Sce also special disinterment regulations in Part II of this book. 

New Mexico 

Orcgon-—Requires consent of state board of health f 

Rhode Island 

Utah 


Virginia 

Washington 

5 The outside case may be omitted in all instances when the body 1s transported in 
hearse or funeral director’s wagon 

Every outside case shall bear at least four handles, and when over five feet 

six inches in Iength, shall bear six handles 

7_ An approved disinfectant fluid shall contain not less than five per cent of for- 
maldehyde gas The term “embalming” as employed in these rules, shall require the 
injection by a licensed embalmer, of not less than ten per cent of the body weight for 
bodies of persons dead of diseases mentioned in rule 2, injected arterially, in addition 
to cavity injection, and not less than six per cent of the body weight injected arterially 
in all other cases in addition to cavity injection, and twelve hours shall elapse between 
the time of embalming and the shipment of the body 

Arizona Colorado 


Florida—Omuts rule 7 above set forth, and adds following provisions “Sec. 9.— 
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When dead bodics are to be shipped by express all of the preceding rules shall apply 
except the transit and removal permit shall be attached to and accompany the way 
bill” “Sec 1r—When a body has been held thirty (30) days from date of death, it 
shall be prepared in accordance with section 2 and permission of the state health officer 
must_be obtained before the body 1s offered for transportation” 

Gceorgia—Rule omits embalming time fimit 

Idaho 

Minnesota—Omits rule 7 See special regulation in Part II of this book. 

Oregon—Same as Washington 

Rhode Island 

Utah 

Virginia—Ten-hour limit, stead of twelve 

Wasiungton—Fluid approved by board of embalmers’ cxaminers may be used. 
Rule adds = “A five per cent solution of carbolic acid, a I 500 solution of corrosive 
sublimate or 14 per cent of a 40 per cent solution of formaldehyde are approved as dis- 
infectants for external washing of bodics when required by these rules Other pre- 
pared disinfectants of equal germicidal action may also be used” 

Any corpse shipped originally from any primary rcgistration district within 
the state, accompanied by a properly executed transit permit, to any other primary 
Tegistration district within the state, may be trans-shipped by surrendermg the original 
transit permit to the local registrar and receiving in exchange a new transit permit, unless 
ee body has been held over 30 days or has been interred, in which case proceed under 
rule 4 

If corpse is routed to point of final destination on original transit permit and is 
accompanied by ticket which allows stop-over privileges, corpse may be held for funeral 
or for any other purpose temporarily, at a stop-over point without any additional transit 
permit being required 

regon 

Washington 

9 The transit permit shall be accepted as authority for interment or cremation 
anywhere within the state by sextons or crematory officials, and shall be surrendered 
to them by the person in charge of corpse at pont of mterment, in the same manner 
as a “burial-removal” permit 

Washington 

10 Transportation of any body by common carrier in the state is prohibited 
unless the body has been prepared for transportation by a licensed embalmer holding 
a license as such, issued by the board of embalmers’ examiners 

Colorado—Excepts from requirement for preparation of body hy licensed em- 
balmer cases where body can reach destination within state and within 30 hours 

New Mexico 

Oregon 

Washington 


IV 

1. The transportation of bodies dead of smallpox, bubonic plague, Asiatic cholera, 
yellow fever, typhus fever, diphtheria (membranous croup), scarlet fever (scarlatina, 
scarlet rash), erysipelas, glanders, anthrax or leprosy, shall not be accepted for trans- 
portation unless preparcd for shipment by being thoroughly disinfected by (a) arterial 
and cavity injection with an approved disinfecting flutd containing not less than fourteen 
per cent (14%) of 40% formaldehyde solution, and that the amount of fluid injected 
must not be less than onc-thirteenth (1/13) of the body weight; (%) distnfection and 
stopping all orifices with absorbent cotton, and (¢) washing the body with the disinfec- 
tant After being disinfected as above, such body shall be completely wrapped in a 
sheet securely fastened, und encased in an airtight zinc, tin, copper or lead-lined coffin 
or casket, all joints hermetically sealed, or 1n a coffin or casket enclosed in a tin or 
zinc-lined box, all joints and seams hermetically sealed 

California 

Kansas Rule same as in Wyoming, excepting that Rocky Mountain fever and 
pellagra are not specified Rule specifies as transportation agencies. Ratlway, express 
and electric railway companies, coaches, and public or private conveyances These 
further provisions are made 1f body 1s 1 airtight, sealed casket, shipping or rough box 
may be dispensed with, 1f body 1s conveyed in hearse or other conveyance used exclusively 
for conveying the dead Embalming not necessary under this rule if body 1s to be 
buried within 24 hours after death, and 1f burial 1s to be made in nearby cemetery under 
quarantine regulations Bodies coming under thi, rule to be moved from hospital or 
place of death to morgue must be wrapped in 2 shect saturated in bichloride of mercury, 
I to 1,000 solution, and then put in a metal transfer case, or wrapped m rubber sheeting 
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and placed in basket or contastier and moved only in conveyance used exclusively for 
Convey 78 the dead Conveyance and paraphernalia to be disinfected after each body 1s 
remove 

2 The bodies of those who have diced of measles, erysipclas, diphtheria, (or any 
diphtheritic discase, including heart failure, croup, membrancous croup, angina maligna, 
putrid sore throat, malignant sore throat), scarlet fever, (sometimes called scarlatrna, 
scarlet rash, scarlatinal nephritis, canker rash, rash), Rochy Mountain diets fever, 
gianders, anthrax, smallpox (variola, yaiioloid), chichen-pox (variecila), Astatic 
cholera, yellow fcver, typhus fever, bubonic plague, spinal meningitis, pellagra, anterior 
pohomyelitis (infantile paralysis), or leprosy, shall not be transported nor accepted 
for transport ition unless prepared by being thoroughly dismfected by (a) arterial and 
cavity injection with an approved disinfecting fluid contaming not less than fourtcen (14) 
per cent of 4o per cent formaldchyde solution and that the amomnt of fluid injected arte- 
rially, in addition to gravity injection, must not be less than one-thirtecnth (1-13) of the 
bodv weight, (b) disinfecting and stopping all orifices with dry absorbent cotton, (c) 
washing the Lody with a disinfcctent, 1 ¢, a solution of bichloride of mercury 1 to 1000 
(7% grains of the bichloride of mercury to one pint of watcr), and enveloping body in 
shect saturated with same solution After bemg prepared and disinfected as above, 
such body shall be enclosed in an au-tight metall zine, tin, copper, or lead-lincd coffin 
or casket, all joints and scams hermetically sealed or soldered, and all encased in a 
strony, outsidc wooden or metal bos Or, the hoy being prepared and disinfected as 
above, may be enclosed in a cofiin or casket, and the coffin or casket encased in an arr- 
tight, metallu, zie, tin or copper-hned wooden shipping box, or all metal shipping case, 
all yoints and seams hermetically sealed or soldered 

The embalmer must adhcre strictly to modern, sanitary methods in regard to distn- 
fection, in prcparing dead human bodics for shipment under tus rule 

Wyoming 

2 The bodics of those dvad from any canse not stated in Rule 1 may be received 
for transportation when encased ina sound cofiin or casket and enclosed in a strong out- 
side wooden box The body must be prepared for shipment by artcrial and cavity in- 
jection with an approved disinfecting fliuud containing not less than 5% of 40% formal- 
dehyde solution, the amount of fluid tnyected not to be less than one-thirteenth (1/13) 
of the body weight, stopping all orifices with absorbent cotton and washing the exterior 
of the body with the disinfection fluid 

Califoriuia 

3. Rodtes dead from any cause not stated in Rule 2, shall not be transported, of- 
fered or accepted for transportation (except to local or adjacent cemeteries, or except if 
carried hy private conveyance, not over thirty miles, to a cemetery, or to a place of 
Preparation for burml, or to a place of conducting funeral services) by any person, agent 
or owner of any Railway Company, Express Company, Electric Railway, Coaches, Public 
or Private Conveyances, uniess prepared by being thoroughly disinfected by (a)—arterial 
and cavity injection with an approved disinfecting fluid containing not less than ten 
(to) per cent of forty (40) per cent formaldehyde solution, (b)—disinfecting and 
stoppiig all orifices with dry cotton, (c)—washing body with disinfectant After bemg 
prepared and disinfected as above, such bodies shall he enclosed in a coffin ar casket, en- 
cased in a strong outside wooden or metal shipping case The shipping box or outer 
case may he dispensed with, 1f body 1s conveyed in hearse or other conveyance used 
exclusively for moving the dead 

Kansas 

3 _ Bodies dead from any cause not stated in Rule 2 may he received for transporta- 
tion when prepared by being thoroughly disinfected by (a) arterial and cavity imyec- 
tions, with an approved disinfecting fluid containing not Iess than 10 per cent of 40 per 
cent formaldehyde solution, (b) disimfccting, and stopping of all orifices with dry ab- 
sorbent cotton, and (c) washing the body with a disinfectant After being prepared 
and disinfected as above, such bodies shall he enclosed in a coffin or casket, encased in a 
strong, outside wooden how or metal shipping case 

Wyong 

No hody shall be received for transportation unless having been prepared by a 
licensed embalmcr holding a valid hecnse im the state 

Califorma 

4 In the shipment of bodies dead froin any contagious disease named in Rule 1, 
the body must not be accompamsed hy persons or articles which have been exposed to the 
infection of the disease, unless certified by the health officer as having been properly 
disinfected, and before sclling passage tickets, agents shall carefully examme the transit 
permit and note the name of the person in charge, and any otlcr persons accompanying 
the body, and see that all necessary precautions have been taken to prevent the spread 
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of the disease The transit perimit in such cases shall specitically state who 1s authorized 
by the health authorities to accompany the remains In all cases where bodies are for- 
warded under Rule 1 (contagious discases), notice must be sent by telegraph to the 
aoa officer at destmation, advising tle date and train on which the body may be ex- 
pecte 

California 

4 Bodies dead from any cause not stated in Rule 2 may he received for transporta- 
tion when Rule 2 as to hermetical-scaling 1s observed, provided they can reach their 
destination within thirty (30) hours from the time of death If the body cannot reach 
its destination within thirty (30) hours from the time of death, 1 must be prepared for 
shipment by a Wyoming licensed emLalmer in the manne directed in Rule 3 

Wyoming 

5 Bodies dead fiom any cause not stated in Rule 1, such as bodies badly mangled 
or burned, that can not be prepared under Rule 2, may be accepted for transportation by 
being thoroughly disinfected with an approved disinfecting compound or preservative 
and by using air-tight scaling as required in Rule 1 

California. 

Kansas 

Wyoming 

4 Boches dead froin any cause rot stated in Rule 2, such as bodies badly mangled or 
burncd that cannot he prepared under Rule 3, shall not he transported, offared or ac- 
cepted for transportation (except to local or adjacent cemcterics, or except if carried 
by private conveyance, not over thirty miles, to a cemctcry, or to a place of preparation 
for burial, o1 to a place of conducting funeral services) by any person, azent or owner 
of any railway company, cvpross company, electric rulway, coaches, public or private 
conveyance uniess prepared by being thoroughly disinfected by «in approved disinfecting 
compound or preservative, and by using air-tight sealing as required m Rule 2 The ship- 
ping box or outer case may he dispensed with 1f body 1s conveyed in hearse or other 
conveyance uscd exclusively for moving the dead 

Kansas 

6 ‘She bodies of those dead from any cause except puerperal fever and those stated 
in Rule 2 to be used for demonstration of anatomy, in colleges ind schools of embalming, 
or for the use of the State Board of Fmbalming, miy be reccived for transportation 
when prepared by being thoroughly disinfected by arterial mycction with an approved 
disinfecting flud After being prepared as above, such bodies shall be enclosed in a 
coffn or casket, encased mn a strong wooden box, or in a zine, tin, copper or metal-lned 
box, or metallic shipping case 

Wyoming 

Kansas Rule specifies public and private conveyances, as well as railway, electric 
railway, and express transportation 

6 Every disinterred body, dead from ay cattse, shall be treated as infectious or 
dangerous to the public health, and must not be accepted for transpurtation unless said 
removal has been approved by the state or local authorities having jurisdiction where 
such bady 1s to be disinterred, and the consent of the heulth authorities of the locality 
to which the corpse 1s consigned has first been obtained, and such disinterred body must 
be enclosed ina hermetically sealed zinc, tin or copper-lined cashet or box 

Califorma 

Kansas Substantially same as Wyoming, except applies ta all conveyances, etc, 
ae as ratlroads, ete Onnts requirement for blanket and last sentence in Wyoming 
tule 

Before bodies can be disinterred, a disinterment permit must be obtamed from the 
Seerctary of the State Board of Health The disinterment permit must be tacked (Do 
not paste on or put m envelope) on top of the shipping box, same as the Yellow Prster, 
and mist accompany body to destination Local registrars will issue to Wyoming 
licensed embalmers only, removal permits for disinteried bodies upon presentation of a 
disinterment permit properly siened by the Secretary of the State Board of Health 

No disinterred body dead from any disease or cause named im Rule 2, shall be ac- 
cepted for transportation until after dead at least two yeurs All distnterred bodies 
shall be treated as infcctious or dangerous to public health and shill not be accepted for 
transportation unless said removal has hecn approved by the authorities having: yuriscic- 
tion where such hody 1s disinterred, and the consent of the authoritics of the locality to 
where the body 15 consigned, has first been obtamed, and all such disinterred remains 
shall be erscloped in a blanket saturated with a solution of bichloride af mcreury 1 1000, 
and enclosed in an air-tight, metallic, zinc, tin copper or lead-lined coffir or casket, all 
Joints and seams hermetically scaled or soldered and encased in a strony, outside v coden 
or metal box Or, casket enveloped in a blanket saturated as above, encased im an arr- 
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tight metallic, zinc, tin, copper or metal-lned box or metal shipping case, all joints or 
seams herinetically sealed or soldered ; : 

Bodies may be placed im receiving vaults awaiting shipment if prepared according 
to Rules 2 and 3, provided shipment 1s made within thirty (30) days from the time of 
Sanh After 30 days, rules governing disinterred bodies shall be enforced 

yoming : . 

7 Under no circumstances shall a corpse be received for transportation 1f fluids or 
offensive odors are escaping {rom the case Transportation agents will at once notify 
the local health officer or the secretary of the State Board of Embalmers 1f such hodies 
are delivered for shipment The registrar of the local board of health shall make a 
record of such notice and immediately forward same to the Sceretary of the State Board 
of Imbalmers 

Cahforna 4 

7 Bods that have been embalmed and transported and are in good condition shall 
not be received for reshipment or transportation by any person, agent or owner of any 
railway company, capress company, electric railway, coaches, public or private convcy- 
ance, unless re-shipped by Kansas licensed embalmer, using Yellow Paster, filling out 
licensed embalmer’s cornenies Nos 13 and 2, and copying original physician’s, coroner s, 
health officer's certificates or registrar’s removal permit Bodies not in good condition 
shall not be re-shipped or transported until said body has been prepared according to 
the rulcs governing the preparation and transportation of dead human bodies in the 
State of Kansas Slipping box or outer case may be dispensed with, 1f body is conveyed 
in hearse or other conveyance used exclusively for moving the dead, 

Sansas 

Wyommg Substantially same, excepting transportation conveyances not specified 
and last sentence 1s omitted 

8 All dcad human bodies coming into the State of Kansas via any railway com- 
pany, express company, electric railway, coaches, public or private conveyance, shall be 
accompanied by physician's, coroner’s, health ofhcer's certificate or registrar’s removal per- 
mit, Stating cause of death, etc, also by a certificate of a licensed embalmer stating 
that the body has been cmbalmed according to the transportation rules of the state from 
where said body was shipped Provided, where shipment 1s made from any state or 
province having no board or statutes regulating the practice of embalming and the 
transportation of dead human bodies, such body must be accompanied by documentary 
evidence that such body has been prepared in accordance with the rules herewith pro- 
mulgated | Any person, agent or owner of any railway company, express company, 
electric railway, coaches, public or private conveyance having in charge and transit any 
dead human body that has not been properly prepared or embalmed and has become 
offensive or dangerous to public health, shall refuse to continue transportation until 
said body has been properly prepared, embalmed, so that public health 1s not endangered, 

ansas 

Wyoming Rule omits last two sentences 

Yellow pasters used for transportation of bodies must contain statement of death 
undertaker’s certificate, and railway or express transit paster Said paster to be furmshed 
by the state board of embalmers of the State of Califormia and issued only to embalmers 
holding a valid license from said board — ‘he undertaker having charge of a body to be 
prepared for shipment must see that all certificates and permits have been properly 
secured and filled out The local registrar’s statement of death and permit for removal 
shall he placed i a stout envelope or other covering and securely tacked on the box 
The agent of any railway or common carrier receiving a body for transportation must 
fill out railway or express transit paster, signing his name for same The transit paster 
together with undertaker’s certificate shall be securcly pasted or fastened on the box and 
the duplicate paster retained by the transportation company 

_When bodies are taken from train to train in the same station, or from one railroad 
station or boat to another in any registration district the removal permit accompanying 
the body from the place of shipment shall be sufficient authority for continuance to the 
place of destination 

Alf outside boxes must be fitted with at least six handles, two on each side and one 
on cach end 

Bodies which have been embalmed for transportation, may be reshipped by a hcensed 
embalmer by using yellow paster and including the number of the embalmer who pre- 
pared the body 

Bodies to be placed in a vault or mausoleum for the purpose of repository for the 
dead for longer than 30 days, shall be thoroughly embalmed as under Rule 1, transporta- 
tion rules, and encased in an aar-tight zinc, tin, copper or lead-lined coffin or casket 
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all yomts hermetically sealed, or in a coffin or casket enclosed in a {in or zinc-lined box. 
all yomts hermetically sealed i 

Any wilful violation of the official rules concerning the transportation or embalming 
of the dead will be deemed sufficient cause for the state board of embalmers to cancel 
a hicense, 

Any licensed embalmer who signs a certificate attesting to the preparation of a body 
not prepared by himself, shall be considered guilty of a wilful violation of the rules 
of this board. 

California 

1 Yellow pasters used for the transportation of dead human bodies, must contam 
removal permit, embalmer’s certificates Nos 1 and 2, and transit form Paster must be 
approved by State Bourd of Health Pasters to be furnished by the State Board of 
Embalming, and issued only to heensed embalmers 

The embalmer who prepares a body for transportation (ercept to local or adjacent 
cemeteries), must fill out embalmer’s certificates Nos 1 and 2, also secure removal per- 
mit, all properly filled out and signed = Imbalmcr shall detach original embalmer’s certifi- 
cate No 2 and immediately forward to Secretary of State Board of Imbalming 

The person, agent or owner of any railway company, c\press company, electric 
railway, coaches, public or private conveyance, who receives a dead human body for 
transportation, must fill out transit form and sign as person, agent or owner, and se- 
curely fasten original paster containing removal permit, cmbalmer’s certificate No 2 
and transit form on the shipping box or case (so that the sume may be read); yellow 
paster must accompany hody to destination 

No person, agent or owner of any railway company, express compiny, electric rail- 
way, coaches, public or private conveyances, shall transport, receive or offer for trans- 
portation any dead human body (except disinterred body) and as provided in Rules 3 
and 4 unless hody has been embalmed 12 hours and 1s accompanied by a yellow paster, 
properly filled out and signed by a Kansas licensed embal.ner in accordance with this rule. 

The sale of embalming fluids, hardening compounds and preservatives containing 
mineral porsons, to be used for the preparation of dewd human hodres, ts strictly for- 
bidden in the State of Kansas, also the use, in the preparation of dead human bodies 
of any such emba)ming fluid, hardening compound or preservative, containing mineral 
aoe is strictly forbidden in this state, and labels on contaier shall read “No Mineral 

‘o1sOn 

Kansas 

_ Wyoming Rule substantially same as Kansas rule but merely forbids “use” of 
mitieral possons, flurds, etc, without forbrdding sale Rule also provides AJ] embaJm- 
ing fluids used for embalming, in the State of Wyoming, shal] have the per cent of for- 
maldehyde gas as contained in the orginal package, and also the per cent of for- 
maldehyde gas as used according to directions, plainly and correctly stated on the label 
All shipping boxes or cases must have at least s1x handles 


Section t2 Rutes ror Sarepinc Corpses ON TICKET 


Adopted by General Baggage Agents of all the Different Passenger Traffic Associations 
of the United States and Canada 


Rute 2r (a) A corpse will be checked under an “Excess Baggage Check,” en- 
dorsed “Corpse,” and showing form and number of ticket, and transported in baggage 
service, provided a first-class adult ticket, limited or unlimitcd, 1s presented, and that 
portion thereof reading to destination of check surrendered to the checking baggage 
agent, who will transmit same, with his report, to the accounting department of his com- 
pany, also provided the corpse be accompamied on the same train by an escort Minimum 
fare for a one-way ticket for any corpse 1s $1 00 

(6) <A corpse will be accepted for transportation only on presentation of legal 
form of transit permit, properly filled out and signed, showing that the body has been 
prepared for shipment 1n accordance with the law 

(c) A corpse will be checked only upon presentation of a regular one-way first- 
class adult ticket, or the return portion of a first-class adult round-trip ticket 

Erceptions —The return portion of a half-fare ticket originally tssued for transpor- 
tation of a child, when presented, together with one additional half-fare ticket, will be 
honored for checking the corpse of a child 4 

The contract and each coupon of a ticket presented for the transportation of a 
corpse must bear the word “Corpse,” written or stamped with ink ; 

(d) A corpse will not be checked beyond a station at which a wagon transfer 3s 
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required, except where special authority is given The escort of the corpse will be 
required to mike all arrangements for such transfer. 

(ce) When a corpse 1s checked to a non-agency station the carriers assume no re- 
sponsibility for the care of the corpse at such destination > 

(f) Each corpse box shall bear at least four handles, and when over five feet six 
inches in length, six handles, and must be plainly marked, showong name of deceased, 
destination, route, and to whom consigned 

(g) Escort will be required to present a separate ticket for his own transporta- 
tion, contract and cach coupon of the ticket to be marked “Corpse Escort Excess 
Check Form ¢ ae NO "Te 

(h) Baggage of the deceased may be checked upon presentation of the corpse 
ticket, in accordance with the rules and regulations herein contained governing the trans- 
portation of baggage of a passenger 

(1) A-corpse will not be accepted or transported 1f it be offensive, or 1f fluids are 
escaping from the case, notwithstanding the presentation of permits or certificates 

(y) When acaskct and dead body presented for shipment in baggage service weighs 
more than 500 pounds, the excess weight wall be charged for at current excess baggage 
rates 

Srctiov 13. Rutrs or THE Anericay Ram Way Express Company 


19—Corpses* When weight does not exceed 500 Ibs, corpses must be charged 
double the regulir Imited one-way first-class passenger fare, as named in the tariff or 
tariffs of the railroad or other passenger carrier or carriers over whose lines the corpse 18 
transported, as lawfully on file with the Interstate Commerce Commission, the Canadian 
Ratlway Commission and the Public Service Commissions, First and Second Districts, 
State of New York, and the Railway Commissions with which the Classification ts filed; 
but never less than $3 30 for any distance, except that the corpse of a child under 12 
years of age may be carried at single adult passenger fare, as provided above, but never 
less than $220, when the weight exceeds 500 lbs, charge should be made, in addition to 
the above, for cxcess weight at first-class express rate Above rates include, without 
additional charge, the transportation of personal effects not to exceed 150 lbs, when 
forwarded on the same receipt Any execss weight must be chargcd first cliss 

Corpses taust not he sent C O D, nor with charges to collect, unless the money to 
pas the C O 1) bill, and charges for transportation, 15 deposited with express agent 
at destination before shipment, and i such cases destination agent shall telegraph agent 
at shipping point as to the amount of money placed m his hands to cover the charges, 
or to cover the C O D bill or both as the case may be Ths cost of telegrams must be 
paid by the person im whose imerest they are sent, and routing be such as to reach 
destination over the line of the company whose agent has the money on deposit 

In the absence of routing instructions from the shipper, corpses, burial cases and 
funeral supplies, including flowers, must always be forwarded via the route making the 
quickest time to destination, taking into account combination routes with other com- 
panies, 


CHAPTER IV 
DEATH STATISTICS 
SECTION 14 Purruse tor Preservinc Statistics 


we Ilhnois Bureau of Vital Statistics gives these reasons for maintaming death 
records 

1 To prove legal marriage it may be neccssary to produwe a certificate of the 
death of former husband or wife 

2 Clear title to property may depend on a certificate of the prior death of some 
possible unknown claimant to the property 

3. Title 1n inheritance depends on evidence of death of former owner 

4. A certified copy of death certificate 1s necessary m sccuring pryment of life 
msurance 

§ Widows and orphans of deceased soldiers must have a corttfed copy of death 
of the soldier, husband or father in order to receive pension 

Properly completed certificates of death are essential in a scientific studs of 
causes of mortality and as a basis for protecting Ife and health 

7. The snchyidual citizen of the state, no matter how humble hry position in life, 
or how insignificant his mfluence in the affairs of the community 1s cntutled to hive 
an accurate record made of the important and vital events of Ins Ife Since our state 
has undertaken to do this, the citizen has a right to expect that the state will perform 
its duty with precision and thoroughness 

A bulletin of the Wisconsin Department of Heilth says, concerning the registra- 
tion of deaths 

“Human life is sucred When a human being passes out from our hie it 1s 
important that an immediate record be made of all the essenuil details of the cvent 
An immediate record, because it 1s well established by years of expermrce that an 
accurate record in all cases cannot of will not be made unless the law requires it to be 
made at once Such a record should include the facts relating to the exict time and 
place of death, the full name, age sex, color, civil condition, occupation, plice of birth, 
and other details relating to the individual, and also, a very important requirement, a 
statement by the attending physician, or by the health officer or coroncr, of the cunse of 
death These facts may be of the greatest Iegal and socral importance 

“(1) Certificates of death, or certified copies arc constantl, sequired im courts 
and clsewhere to establish neccessary facts, 

“(2) Pensions or life insurance may depend on proper evidence of the fact and 
of cause of death, 

“(3) Titles and rights to mheritance may be ycopardized hy the failure of records; 

“(4) Deaths should he registercd, that public he dlth agencies—matior.7!, state and 
municipal—may know the causes of death and act prumptl) to prevent coidemies, 

“(5) Deaths should he registered promptly that the sucess or ratlure of all 
measures attempted in the prevention of discase may be recuratels determined, 

“(6) Deaths should be registered that individual cities and Jocalities may learn 
their own health conditions by comoarison with the health condiuiens of other cammu- 
nities and determine thereby the wise course of public health activity 

“(7) Deaths should be registered, that homeseehers and inu,grants may be 
guided in the selection of safe and healthful homes’ 


Secriov 15 VAtiprts oF STATUTES 


Defendants, funcral directors, were procecded aginst under 1 erarge of hav- 
ing handled a body without procuring a removal certificate, and, the eircut court held 
that the Tennessee law wnder which it was required was unconstitutional The 
indictment was thereupon quashed, but on appcal to the ‘Iennessce Supreme Court it was 
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adjudged that the law was valid, and the rulings of the lower court were reversed. (State 
v. Norvell, 191 Southwestern Reporter, 536.) The following 1s an abstract of the law 
m question 

“That the body of any person : shall not be interred, deposited in a vault 
or tomb, cremated or otherwise disposed of, or removed from or into any registration 
district, or be temporarily held pending further disposition more than seventy-two 
hours after death, until a permit for burial, removal, or other disposition thereof shall 
have been properly issued by the registrar of the district in which the death occurred, 


“Permits are to issue only upon filing of certificate of death in the form: approved 
by ne United States census bureau, showing certain matters which the law particularly 
specifies 

: “The statement of facts relating to the disposition of the body shall be signed by 
the undertaker or person acting as such” 

“In case of any death occurring without medical attendance, it shall be the duty of 
the undertaker to notify the local registrar of such death, and when so notified, the 
registrar shall mform the local health officer and refer the case to him for immediate 
investigation and certification prior to issuing the permit,” etc 

“The undertaker, or other person acting as undertaker, shall be responsible for 
obtaining and filing the certificate of death, . and for securing a burial or 
removal permit prior to any disposition of the body He shall obtain the personal 
statistical particulars required from the person best qualified to supply them . A 
He shall then present the certificate to the attending physician, 1f any, or to the health 
officer or coroner, as directed by the local registrar, for the medical certificate of the 
cause of death and other particulars necessary to complete the records . And 
he shall then state the facts required relative to the date and place of burial over his 
signature and with lus address and present the completed certificate to the local regis- 
trar, in order to obtain a permit for burial, removal, or other disposition of the body” 

Other requirements of the law are indicated in the language of the opinion of the 
Supreme Court quoted below 

Defendants attacked the constitutionality of the law on the ground that it placed 
unreasonable burdens on undertakers, but the higher court, after referring to the 
advantages of recorded vital statistics, said 

“Properly construcd, this statute 1s not unreasonable nor arbitrary in its provision, 
and it imposes no undue burden on the undertakers 

“The prohibition against holding a dead body for more than seventy-two hours 
is humane as well as sanitary 

“In the great majority of cases it will be an easy matter for the undertaker to pro- 
cure from the family or friends of the deceased the information required 

“When the death certificate 1s properly made out and filed with the local registrar, 
the latter 1s required to issue a permit for burial, which the undertaker turns over to 
the sexton in charge of the cemetery where the interment takes place If no sexton is 
in charge of the burying ground, the undertaker indorses a statement of that fact on 
the permit and 1s himself required to return said permit to the registrar 

“The statute was not intended to require an impossibility of any one Cases will 
arise in which the undertaker cannot procure the information prescribed for inclusion 
in the death certificate—as when he is called upon to bury strangers and others con- 
cerning whom statutory details are not available If, after diligent effort, the under- 
taker 1s unable to obtatn such information, upon a proper showing to this effect, the 
Jocal registrar wall issue a burial permit notwithstanding It 1s conceivable, of course, 
that the attending physician or local regtstrar or others may prove obstreperous or 
unmindful of the obligations imposed by the statute, and thus interfere with an orderly 
burial In such an event the undertaker may safely procesd with the disposition of the 
body If he 1s diligent himself to comply with the law, the court will not punish him 
for the default of others 

“These exceptional cases will, no doubt, be covered by the rules which the board 
of health is expressly authorized to promulgate 

“The duties placed upon the undertaker by the statute will put him to some trouble. 
Organized soctety 1s entitled to demand such services of any citizen, however, for the 
health and safety of all The undertaker 1s in a position to render this serv- 
ice to the state in most cases without special effort His charges are ordinarily suffi- 
crent to cover this additional labor imposed by the statute, 1f he were entitled to com- 
pensation for it” 

, , Fhe court then refers to the fact that similar statutes have been upheld by the 
highest courts of Iowa and Kentucky, and that a contrary conclusion reached by the 
Ohio Supreme Court was based upon a peculiar provision of the organic law of Ohio 
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which forbids the taking of private services or property without compensation, even 
though “the public exigencies make it necessary.” 


SECTION 16 VALIDITY oF OrDINANCE 


In Yeadon v White, 36 Pennsylvania Superior Court Reports, 360, it was decided 
that a borough ordimance requiring permits to be taken out for the burial of the dead 
Was not invalidated by an act of the legislature adopted m 1905, providing for the 
issuance of burial permits The court said 

“The statute and ordinance are parts of a system of vital :mportance to the health 
and safcty of both city and borough The supervisory care of collating statistics and 
insuring safety to the public by proper registration of the cause of death and transfer 
of bodics by common carrier and ordinary conveyances, from point to port, are fully 
provided for by the act of 1905, and after a careful examination of the statute we feel 
that while the state has power to annul the ordinance, it has not clearly declared such 
an intention, and that the requirement to procure the burial granted by the board of 
health of Philauclphia [where death occurred], as well as the permit of the board of 
health of Yeadon, in Delaware county [where burial occurrcd], for the burial of the 
body in Ht borough, 1s not unreasonable, and that both the ordinance and statute 
may stand” 

Section 17. Nature or Statutory Provisions 


There 1s an increasing tendency to reduce to uniformity the statutes of the several 
states, providing for the registration of death and other vital statists 

These acts vest in the State Board of Health, or some similar body, charge of 
the registration and the duty to enforce the statutory requirements And there are 
varying provisions for the appointment of local registrars and subregistrars. 

The following paragraphs, which are specially numbered for convenience 1n refer- 
ring from the digest of laws and regulations of the several states in Part II of this 
book, constitute the common type of statutory provisions, so far as specially affecting 
funeral directors and embalmers Material variations when occurring in the laws of 
the respective states are noted in that digest 

1 PERMITS FOR BURIAL, REMOVAL AND TRANSPORTATION OF 
DEAD BODIES The body of any person whose death occurs 1n the state shall not be 
interred, deposited 1n a vault or tomb, cremated or otherwise disposed of, or removed 
from or into any registration district or be temporarily held pending further disposition 
more than seventy-two hours after death, until a permit for burial, removal or other dis- 
position thereof shall have been properly issued by the local registrar of the registration 
district in which the death occurred And no such burial or removal permit shall be 
issucd by any registrar until a complete and satisfactory certificate of death has heen 
filed with him as hereinafter provided Provided, That when a dead body 1s trans- 
ported by common carrier into a registration district in [the state] for burial, then the 
transit removal permit, issued in accordance with the law and health regulations of 
the place where the death occurred, when said death occurs outside the state of ; 
shall be accepted by the local registrar of the district into which the body has been 
transported for burial or other disposition, as a basis upon which he shall issue a 
local burial permit, in the some way as if the death occurred in his district, but shall 
. plainly enter upon the face o< the burial permit the fact thit at was a body shipped in 
for interment, and give the actual place of death, and a burial permit shall not be 

required from the local registrar of the district in which interment 15 made, when a 
. body 1s removed from one district ¢o another in the state for purpose of burial or 

other disposition, either by common carrier, hearse, or other conveyance, and no local 

registrar shall, as such, require from undertakers or persons acting as undertakers any 
’ fee for the privilege of burying dead bodies : 

2 STILLBORN CHILDREN Stillborn children, or those dead at birth, shall 
be registered as births and also as deaths, und a certificate of both the birth and death 
shall be filed with the local registrar in the usual form and manner, the certificate of 
birth to contain, 1n place of the name of the child, the word “stillbirth” The medical 
certificate of the cause of death shall be signed by the attending physician, 1f any, 
and shall state the cause of death as stillborn, with the cause of the stillbirth, if 
known, whether a premature birth, and, 1f born prematurely, the period of uterime 
- gestation, in months, 1f known; and a burial or removal permit in the usual form 
shall be required Midwives shall not sign certificates of death for stillborn children; 
and such cases, and stillbirths occurring without attendance of either physician or mid- 
wife, shall be treated as deaths without medical attendance, as provided for in Sec- 
tion > 

*y CERTIFICATES OF DEATH. [Requires certificate to be in the standard 


57 





form approved by the United States Census Bureau, setting forth matters to be 
stated, or referring to the form This form appears elsewhere in the next section } 

The statement of facts relating to the disposition of the body shall be signed by 
the undertaker or person acting as such 

The medical certificate shall be made and signed by the physician, 1f any, fast in 
attendance on the deceased, who shail specify the time in attendance, the time he fast 
saw the deceased alive and the hour of the day at which death occurred And he 
shall further state the cause of death, so as to show the course of disease or sequence 
of causes resulting in death, giving the primary cause, and also the contributory 
causes, 1f any, and the duration of each Indefinite and unsatisfactory terms, indicat- 
ing only symptoms of disease or conditions resulting from disease, will not be held 
sufficient for issuing a burial or removal permit, and any certificate containing only 
such terms as dchned by the state registrar as indefinite and unsatisfactory, shall be 
returned to the physician for correction and definition The imternational classifica- 
tion of the causes of death shall be used by all physicians im stating the cause of death 
in the medical certificate, causes of death, which may be the result of either disease or 
violence, shall be carefully defined, and 1f from violencc, its nature shall be stated, 
and whether (probably) accidental, stscidal, or homicidal And in case of deaths in 
hospitals, institutions, or away from home, the physician shall furnish the information 
remeed under this head, and shall state where, in his opinion, the disease was con- 
tracte 

4. IN CASES WITHOUT MEDICAL ATTENDANCE In case of any death 
occurring without medical attendance it shall be the duty of the undertaker or person 
acting as such, to notify the local registrar of such death and if the local registrar 1s 
a qualified physician he shall, at once, investigate the circumstances of the case and 
from the results of such investigation make a certificate and return of death, noting 
this fact upon the certificate Provided, That, when the local health officer is not a 
qualified physician, or when there 1s no such official, and in such cases only, the regis- 
trar 1s authorized to make the certificate and return from the statement of relatives or 
others persons having adequate knowledge of the facts Prowded further, That 1£ 
fhe death was caused by unlawful or suspicious means, the registrar shall then refer 
the case to the coroner for his investigation and Certification, and any coroner, whose 
duty 1t 1s to hold an inquest on the body of any deceased person, and to make the cer- 
tificate of death required for a burial permit, shall state in his certificate the name of 
the disease causing death, or the means of death, causes of violence, and whether 
(probably) accidental, suicidal, or homicidal, as determined by the inquest; and shall, 
iy ee case, furnish such information as may be required properly to classify the 

eat 

5 DUTIES OF UNDERTAKER The undertaker, or person acting as under- 
taker, shall be responsible for obtaining and filing the certificate of death with the 
jocai registrar of the distisct im which the death occurred, and securirg 2 burial or 
removal permit, prior to any disposition of the body He shall obtain the personal 
and statistical particulars required from the person best qualified to supply them, over 
the signature and address of his informant He shall then present the certificate to 
the attending physician, 1f any, or to the health officer or coroner, as directed by the 
local registrar, for the medical certificates of the cause of death and other particulars 
necessary to complete the record, as specified in Section 4, and he shall then state 
the facts required relative to the date and place of burial, over his signature and with 
his address, and present the completed certificate to the local registrar, who will issue 
a permit for burial, removal or other disposition of the body The undertaker shall 
deliver the burial permit to the sexton, or person in charge of the place of burial, before 
interring or otherwise d#sposing of the body, or shall attach the transit permit con- 
taining the registration removai permit to the box contaiing the corpse, when shipped 
by any transportation company, said permit to accompany the corpse to its destina- 
tion, where, if within the state, it shall be delivered to the sexton or other person in 
charge of the place of burial 

No railroad company, steamship company, or other transportation company, shall 
accept a corpse of a human being at any point in the state of , for shipment to 
any point within or outside the state of ——, without said corpse being accompanied 
by a registration removal permit 
} ASKET SALES REGULATIONS Every person, firm or corporation sell- 
ing a casket shali keep a record showing the name of the purchaser, purchaser’s post- 
office address, name of deceased, date and place of death of deceased, which record 
shall be open to inspection of the state registrar at all times On the first day of each 
month the person, firm or corporation selling caskets shall report to the state regs- 
trar each sale for the preceding month, on a blank provided for that purpose, pro- 
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vided, however, no person, firm or corporation selling caskets to dealers or undertakers 
only shall be required to keep such record, nor shall such reports be required from 
undertakers when they have direct charge of the disposition of a dead body. 

Every person, firm or corporation selling a casket at retail, and not having charge 
of the disposition of the body shall inclose within the casket a notice furnished by the 
state registrar, calling attention to the requircments of the law, and a blank certificate 
of death, and the rules and regulations of the state board of health concerning the 
burial or other disposition of a dead body 

7 INTERMENT WITHIN STATE If the interment or other disposition of 
the body 1s to be made within the state, the wording of the burial pernut may be him- 
ited to a statement by the registrar, and over his signature, that a satisfactory certifi- 
cate of death having been filed with him, as required by law, permission 1s granted 
to inter, remove, or otherwise dispose of the deceased, stating the name, age, sex, 
cause of death, and other necessary details upon the form prescribed by the state 
registrar 

8 No person in charge of any premiscs on which interments or cremations are 
made shal} inter or permit the interment or other disposition of any body unless it 1s 
accompanied by a burial, cremation or transit permit, as hcreim provide Such per- 
son shall endorse upon the permit, the date of intcrment, or cremation over his signa- 
ture, and shall rcturn all permits so endorsed to the registrar of his district within 
seven days from the date of interment or cremation He shall keep a record of all 
bodies interred or otherwise disposed of on the premises under Ins charge, in each 
case stating the name of each deceased person, place of death, date of burial or disposal, 
and name and addvess of the undertaker, which record shall at all times be open to 
official inspection, provided that the undertaker or person having charge of the corpse, 
when burying a body in a cemetery or burial ground having no person in charge, shall 
sign the burial or removal permit, giving the date of burial, and shall write across the 
face of the permit the words “No person in charge,” and file the burial or removal 
perrits within three days with the registrar of the district in which the cemetery 1s 
located. 


9 REGISTRATION OF UNDERTAKERS, ETC, Every physician, di 
undertaker, and retail casket dealer, shall without delay, register his or her name, 
address and occupation with the local registrar . and shall thereupon be 


supplied by the local registrar with a copy of this act, together with such rules and 
regulations as may be prepared by the state registrar relative to its enforcement 
Within thirty days after the close of the calendar year, each local registrar shall make 
a return to the state registrar of all physicians, ; undertakers or reta:] caskct 
dealers who have been registered in his district during the whole or any part of the 
preceding calendar year, provided, that no fee or other compensation shall be charged 
by local registrars . . for registering . under this section. 

10 Penalties provided for violation of the several laws vary in different states, 
and the text of these laws should be consulted for information as to the specific pen- 
alties that may be imposed for violations 
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Fase PERSONAL AND STATISTICAL PART ICULARS MEDICAL CrRLIrICATE OF DEATH 
BOG SPN. 4 COLORORRACE | 5 Sinule Martied, Widowed | ig pa. : : 
aE Es |*s Ne or eed Carnie th tent) | 16 DATE OF DEATH (month day and yoar) 39 
be 17 
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erQ a oO to 
“O82 for) Ne shat T last saw b alive on 19 
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gees 6 DATE OF BIRTH (inonth day and year) “ 
ogee TAGE ‘Yeura font iF The CALSE OF DEATH? was as follows 
Boake ene O10 
ARES 8 OCCUPATION OF DECEASED 
She Beg (a) ee Peni enco) or (duration) 51s mos a 
ame | S$ _(b) General nature of industry, ee a ai, 
ie) business oF establishment in , 
< gaae which employed (or employer) (duration) yo mos d 
g2 84 Sale Namo of employer 0 18 Whereiwan cheense contracted 
BS Ose 9 BIRTHPLACE (city ot town) { 1f not at place of death? 
ea fe i a Dad an opera ion precede death? Date of 
BLES 10 NAME OF TATIICI Was there an autopsy? 
ses E 11 BIRTHPLACE OF FATBEIt (ity or town) What tcst confirmed diagnons? 
for (State or country) I Srnec) a ) MD 
i 12 MAIDEN NAME OF MOTHER 
Bt ‘ | neem = State the BUENAS CAUSING DEATH o: deaths f VIOLENT CALSESJ 
=8 1 BIRTHPLACE OF MO1UER (uty oF town) tate (1) d AND NATURE OF INJURY and (2) wb: 
BS a4 (State or country) SUICIDAL or HOMICRD US oe overeat lee eka aceon opal a 
ey RRO Fees 19 PLACE OF BURIAL, CREMATION, OR REMOVAL| DATE OF BURIAL 
i a8 Address) 19 
en ee ee ee 
geo Dee eas 2 20 UNDERTAKER ADDRESS 
31-3184 Regstrar 


“@bVOLALLS) HLVAQ 40 NOY GUVGNVIg gf NOLLJIG 


REvisep STANDARD CERTIFICATE oF DEATH 


(Approved by U S Census Bureau and American Public Health Association). 

Statement of occupation—Preeise statement of occupation 1s very important, so 
that the relative healthfulness of various pursuits can be known. The question applies 
to each and every person, irrespective of age For many occupations a single word or 
term on the first line will be sufficient, ec g, farmer or planter, physician, compositor, 
architect, locomotive engmeer, civil engwmecr, stuttonary fireman, ete But m many 
cases, especially in industrial employments, it 1s necessary to know (a) the kind of 
work and also (b) the nature of the business or imdustry, and therefore an additional 
line 1s provided for the latter statement, it should be used only when needcd As ex- 
amples ° (¢) spinner, (6) cotton mull, (a) salesman, (b) grocery, (a) foreman, (b) 
automobile factory The material worked on may form part of the second statement 
Never return “laborer,” “foreman,” “manager,” “dealer,” ete, without more precise 
specification, as day laborcr, farm laborer, laboie:—coal mune, etc Women at home, 
who are engaged in the duties of the houschold only (not paid housekeepers who receive 
a definite salary), may be entered as housewife, housework, or at home, and children, 
not gainfully employed, as af school or at home Care should be taken to report spe- 
cifically the occupation of persons engag¢d in domestic service for wages, as servants, 
cook, housemaid, etc Tf the occupation his been changed or given up on account of 
the disease causing death, state occupation at beginning of iIness If retired from 
business, that fact may be indicated thus Farmer, (rctized 6 years) For persons 
who have no occupation whatever, write none 

Statement of cause of dcath—Name, first, the disease causing death (the primary 
affection with respect to time and causation), using always the same accepted term for 
the same disease Examples Cerebrospinal feucr (the only definite synonym 1s “cpr- 
demic cerebrospinal meningitis”) , diphtheria (avoid use of “croup”), typhoid fever 
(never report ‘typhoid pneumioma") , lobar pnenmoma, broncho-preumona (“pneu- 
monia,” unqualified, 1s indefinite), tuberculosis of lungs, meninges, peritoneum, etc , 
carcinoma, sarcoma, etc, of (name origin, “cancer” 15 less definite, avoid use 
of “tumor” for malignant neoplasms), measles, whooping cough, chrome valvular 
heart dtsease, chronic interstitial nephritis, etc The contributory (sccondary or inter- 
current) affection need not be stated unless important Example Measles, (disease 
causing death), 22 ds, bronchopueumonta (sccondiry), 79 ds Never report mere 





»”» 


ry 6 


inanition, 


_ complete Undertakers are required to secure the required certifications and present 
the certificate to the registrar é 
Additional space for further statements by physician, 
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CHAPTER V. 
SUNDAY FUNERALS 


Secriun 19 VaAiprry AND Errecr oF LAWS AND ORDINANCES 


In most states, the Sunday laws specifically forbid doing of certain things on 
Sunday and then generally forbid the pursuit of one’s ordinary calling, excepting works 
of necessity and charity In the absence of an enactment by the state legislature on 
the subject, we believe that obyection might plausibly be made to a municipal ordinance 
forbidding Sunday funerals that st 1s invalid as purporting to make unlawful what the 
state law makes lawful That 1s, 1f the state Jaw forbids performance of work and labor 
on the Sabbath, excepting work of necessity or charity, it clearly says that works of 
necessity and charity are lawful And if the conduct of Sunday funerals may be said 
to be a work either of necessity or charity that would seem, according to our off-hand 
impression, to be fairly conclusive to the effect that a municipality could not make con- 
duct of a funeral unlawful when it 1s lawful by provision of the state law, in the ab- 
sence of some special charter or statutory authority 

So far as we have been able to ascertain no court of high authority has ever directly 
passed upon the question whether performance of a funeral director’s services on Sunday 
is a work of necessity or charity But two decisions of the Massachusetts Supreme 
Judicial Court unmistakably pomt in that direction In one of these cases—Davis v. 
City of Somerville, 128 Mass §94—the court recognized the point that travel on Sunday 
to attend a friend’s funeral was a matter of “necessity or charity,” provided that he 
proceeded to and from the funcral with reasonable directness 

In this case it appeared that plamtiff escorted a lady from Boston to Cambridge 
one Sunday in 1877 to attend a funeral On leaving the cemetery and at her request, 
they drove back 1n a roundabout way, so that she might call on a sister-in-law at Charles- 
town While so proceeding a defect in a highway under the control of defendant city 
caused injury to plaintiff The court held that at the time of the accident plaintiff was 
not traveling pursuant to necessity or charity and, therefore, being unlawfully on the 
highway was in no position to complain of its condition, The trial judge instructed 


the jury 

UThe plaintiff could lawfully travel for the purpose of going to or returning from 
a funeral on the Lord’s day; and 1f, in fact, he was returning from a funeral, though 

y a different route, he was not traveling unlawfully, unless the route taken by him 

was sO unreasonable and inconvenient as to show that his purpose was not to return, 
but to do something else not a work of necessity or charity ” 

Approving the trial judge’s conclusions, so far as the proposition that attending 
a friend’s funcral on Sunday was a matter of necessity or charity, but holding that 
it was conclusively established that plaintiff was not at the trme of the accident traveling 
on a privileged mission, the Supreme Judicial Court said, in reviewing the case: 

“The statute making it unlawful and criminal to travel on the Lord’s day, except 
from necessity or charity, has retained its place m our statute-book from the earliest 
times in the history of the state Our Puritan ancestors intended that the day should 
be not merely a day of rest from labor, but also a day devoted to public and private 
worship and to religious meditation and repose, undisturbed by secular cares or amuse- 
ments . Whatever inconveniences might result at the present day from the 
literal and general enforcement of the Lord’s day act, and whatever hard cases may 
have arisen under it, it 1s still the law of the land, to be judicially interpreted and ad- 
ministered according to its true intent and meaning, and upon the samc rules as would 
govern us in the interpretation of any other statute 

er eee It 1s not easy to give a precise and strict definition which shall determine, 
as a matter of law, what facts constitute the necessity or charity intended by the 
statute It was correctly ruled at the trial that the plaintiff could lawfully travel on 
the Lord’s day for the purpose of going to or returning from the funeral, and also that 
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it was not necessary that she should return by the same, or by the shortest route, unless 
the route taken by him was so unreasonable and inconventent as to show a purpose 
outside of the alleged necessity or charity” 

_In the earlier case of Horne v Meakin, 115 Mass 326, the same court had previously 
decided that 1t was not a violation of the Sunday law for a husband and wife to attend 
the funeral of his brother-in-law. 

So, 1f as decided by so ig an authority as the highest court of Massachusetts, 
it 1s lawful, under so strict a law as the Lord’s day act still im force in the land of 
the Puritans, for one to go to the funeral of a friend or relative, provided that he 
“hurries back,” the conclusion appears to be irresistible that the funcral director’s serv- 
ice Constitutes a work of “necessity or charity.” And 1f his plea of such necessity or 
charity would be a good defense to a prosecution under the Sunday law of the state for 
having conducted a funeral, 1t seems to me that an ordinance forbidding Sunday funerals 
would be at variance with the policy of the state manifested in the exception of works 
of necessity and labor from the prohibition of Sunday work and labor And because 
municipalities are subordinate to (in fact mere agents of) the state it follows that 
an ordinance forbidding funerals should find some authority for its existence in an 
enactment of the state legislature, modifymg the rule that a Sunday funcral is a 
work of necessity or charity 

hen a state undertakes to change its previous policy of permitting Sunday funerals 
under the gencral head of works of necessity and charity, by either enacting a Statute 
directly forbidding such funerals or by permitting cities to enact prohibitory ordinances 
question 1s apt to be raised in the courts as to whether even the legislature can forbid 
interments on the Sabbath. 

Here, again, 1s a question which does not appear to have been passed upon by the 
courts But in the absence of some ground on which it may be reasonably said that 
prolubition of Sunday burials tends to endanger the public safety or welfare, it fairly 
may be predicted that almost any court would uphold the validity of such a measure 

But it is not to be overlooked that to have validity police statutes of this kind must 
have some natural tendency to promote the public welfare The legislature is not om- 
nipotent in the matter of tabooing conduct 

Yet the same general reasoning that supports the validity of the usual Sunday law 
applies to the funeral director 

“As statutes which designate Sunday as a day of rest and prohibit the doing of 
specified acts on that day have for their object the promotion of the health, peace, and 
good order of society by requiring man to take a periodical day of rest, they are within 
the domain of the police power They are essentially civil, and not religious, regula- 
tions, whose validity 1s neither strengthened nor wcakened by the fact that the day 
of rest they enjoin 1s the Sabbath The few instances in which such statutes have been 
held to be invalid are cases where a single class of persons have been singled out and 
legislated against, and the classification was so arbitrary and the discrimination so un- 
reasonable as to fall under the head of class legislation” 37 Cyc 541 

Contention was made in a case passed upon by the Oregon Supreme Court that 
the law of that state which prescribes a fine for keeping places of business open on Sun- 
day was invalid as being class legislation because it exempts undertakers, drug stores 
and a few other lines of business The court, however, upheld the Jaw, declaring that 
the excepted occupations “minister to wants that_are more imperative as a rule than those 
mt by the general run of business” (State v Nicholls, 151 Pacific Reporter, 

3 

% The plaintiff rode about six miles on Sunday on a bicycle to attend the funeral 

of a friend, and was injured when returning by another road, four miles fonger than 

the direct road to his home Held, that the act was not prohibited by the Maine statute 

relating to the Lord’s day, so as to be within a clause of an accident policy preventing 

recovery for an injury received “while or in consequence of violating any law” (Maine 

Supreme Judictal Court, Easton y. Atlas Acc Ins Co, 36 Atlantic Reporter, 1048 ) 
An inquest held by a coroner, and hts commitment to jail of a person accused of 


murder are so far ministerial, rather than judicial, acts that they are not void because 


done on raat (Maryland Court of Appeals, Blaney v. State, 21 Atlantic Re- 
orter, 

. That the funeral director, and his assistants, need one day of rest in seven, just 
as much as any other classes of persons gocs without saying. Therefore, 1t seems 
fhat to annul a statute against Sunday funerals 1t would be necessary to show some 
urgent necessity from the public standpoint for interments on the Sabbath Were it 
true, and we understand it to be well settled as a scientific fact that it 1s not true, that 
there 1s any practical necessity for Sunday funerals, because of peril to the public 
health in having bodies remain unmterred, that might be held to be a bar to a valid 
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law against Sunday funerals On that hypothesis, the Jaw would be as unreasonable as 
a statute which would purport to prohibit a physician from administering medicine on 
Sunday to a patient in immediate need of it, or which would forbid performance of 
surgical operations immediately necessary to avoid loss of life, or which would forbid 
going to the physical labor of pulling a drowning man out of a lake, 

But we understand that it 1s rarely ever that circumstances do not admit of a 
postponement of a funeral over Sunday And rare exceptions can be covered by an 
appropriate exception in the statute, or by merely Icaving it to the sound sense of prose- 
cuting authorities to withhold prosecution in any case where collision with the pro- 
visions of the law 1s practically unavordable 

Our observations are not to be misconstrued as manifesting opposition to Sunday 
laws against funcrals We merely undertake to draw attention to the point worthy of 
consideration that before a municipal ordinance forbidding such funerals may be up- 
held in the courts in a given state as a valid measure 1t may be that some special enact- 
ment by the state Icgislature will be prerequisite. 


CHAPTER VI. 
RIGHTS IN STREETS AND HIGHWAYS 


SEcTION 20 RiGHTS IN GENERAL 


As traffic becomes more and more congested on streets and roads the question of 
the scope of power in the public authorities to restrict use of such ways becomes more 
important and interesting 

In discussing the subject in the case of Greene y City of San Antonio, 178 South- 
western Reporter, 6, the Texas Court of Civil Appeals incidentally noted that it has 
become an established proposition of law that right of way may be given ¢o funeral 
processions, even as against pedestrians who rudely attempt to pass between vehicles. 
Dealing with general aspects of the subject, the court said: 

“The highways of a state, including the streets in cities and towns, are under the 
paramount and primary control of the Legislature, and all powers of cities and towns 
over streets must depend upon the authority granted in special charters or general laws 
applying to such municipalities Whatever power the state has over its highways can be 
granted by it to the municipalities 1t has created, and in this instance ‘executive control 
and power’ over the streets, alleys, sidewalks, and public grounds within its bounds 
have been granted to the city of San Antomo, not only in the special charter granted st, 
but by the general laws of the state. The streets do not belong to the city or town in 
which they may be situated, but all powers over them are derived from the Legislature 
by charter or statute They are affected by a trust for the public use and benefit The 
primary design in laying out and constructing streets 1s for the purpose of travel and 
passage for the public, and rights as to ingress and egress, nearly resembling private 
nights, are also given abutting owners Having exclusive control over the streets the 
Legislature, or those to whom st has delegated power over streets, have the right and 
authority to impose reasonable terms and conditions upon the right to use them. Subject 
to rights of abutting owners, streets may be closed to all business traffic, the speed of 
vehicles regulated, obstructions may be prevented or removed, licenses to use the 
streets may be required, travelers may be required to obey the directions of the police, 
vehicles having heavy loads may not be permitted on certain streets, or be required to 
have wide tires, the weight of loads may be fimted, and hacks may be compelled to 
remain at certain stands These are only a part of many regulations that have been 
held valid Dill Mun Cor secs 1163-1167 

“The only absolute mght that the private individual has in the strects of a city, not 
mcluding the abutting owner, 1s the right to convey himself or property from one place 
to another, and even that right may be regulated The individual usually has the mght 
to cross a strect whenever he may so desirc, but the municipality may prevent him 
from crossing at any place except corners, and under proper circumstances may prevent 
him crossing at all, as when there may be danger or when funeral or other processions 
may be passing No sndividual has the inherent mght to use a street or highway for 
business purposes No man has the right to use a street for the prosccution of his private 
business, and his use for that purpose may he prohibited or regulated as the state or 
municipality may deem best for the public good Not having the absolute right to use 
streets for the prosecution of private business, withm the bounds of reason, where no 
discrimination 1s shown, persons or classes of persons may be controlled or regulated 
in the use of streets 

“This is a self-evident proposition for, if it were not so, sidewalks and streets 
could be rendered :mpassable by those vending their wares or soliciting patronage.” 


SeEcrioN 21 FUNERAL PROCESSIONS 


Note’ Liabslity of funeral directors for injuries caused by negligent driving of 
funeral vehicles 1s dealt with in a later chapter 
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Doubtless 1n many towns and cities there are ordinances giving funcral processions 
moving along streets the mght of way over general traffic. The courts have upheld 
the validity of ordinances giving the right of way to fire-trucks, mail wagons and am- 
bulances, and it would seem that it would be a reasonable execreise of a city council's 
power to control use of the streets to declare that a funeral procession shall have prece- 
dence over general travel . , 

Cutting through a funeral procession, unless under exceptional circumstances, is att 
ill-mannered act, to say the least, but in the absence of legislative traffic regulations there 
15 ee penalty for at, except as there may be a right of action for negligently causing 
a collision, 

It has been decided that, in the absence of special ordinance or statute, a funeral 
procession has no Iegal right-of-way as against other vehicles encountered along a street 
or highway But it 1s recognized that the existence of a general custom in a community 
to give such processions a right-of-way may be taken into consideration in determining 
whether a hearse or other funcral vehicle has been negligently driven. 

In the case of White y Wilmington City Railway Company, 6 Pennewi!l’s Delaware 
Reports, 363, plaintiff sued for injumes caused by a collision between a street car 
operated by defendant and a coach driven by the plaintiff ma funcral procession Judg- 
ment in plaimtiff’s favor was affirmed by the Delaware Supreme Court. 

The mam pont argued by the street ra‘lway company on appeal was that the trial 
court improperly permitted plaintiff to give evidence of a general custom under which 
defendant's street cars had stopped to allow funcral processions to cross its tracks with- 
out interruption On this point the opimion on appeal says: 

“The custom was not pleaded And it was contended that it was not competent to 
prove it without bemg pleaded In overruling the objection the [trial] court sai 

“In the case of Foulke v Wilmington City Railway Company (5 Pennewill, 363), 
we admitted this same question upon the ground that while there was no duty resting upon 
the defendant company to stop and allow funcral processions to pass, yet 1f they had 
been im the habit of doing at, and thereby induced, on the part of the drivers who were 
familar with the custom, the belief that they would stop, it entered into the question of 
the driver's negligence’ . . ‘We don't think it is necessary to be alleged in the 
decareuen ’ And in thar charge to the jury, respecting this matter, this court further 
sar 

“We hnow of no law requiring a trolley car to stop at the intersection of streets 
and wait until! a funeral procession has passed, nor of any law giving to a funeral pro- 
cession the right-of-way over cars or other yehicles or persons properly using a high- 
way of this state If by courtesy such privilege has been given by trolley cars and by 
others using the highway, such courtesy imposes no duty upon the person extending the 
courtesy, nor does it 1 any manner relieve such person from all reasonable care and 
precaution in so using the highways as to prevent accident 

“If you should find from the evidence in this case that the uniform and continuous 
usage or practice of the defendant company had been to stop its cars at crossings and 
wait until a funeral procession passed by, and that such usage was known to and relied 
upon by the driver, the plaintiff in this case, at the time of the accident, we say to you 
that such method of dealing with the public on the part of the company, and so known 
to the driver, may be taken into account by you in estimating the degree of diligence 
required of the plaintiff in looking out for an approaching car before he crossed the 
Saeed track, for in such case he might reasonably presume or infer the continuance of 
that usage 

“To justify such presumption, however, such nsage must have heen uniform and 
continuous; cven then the failure to observe such usage would not amount to negligence 
on the part of the defendant company It would not rcheve the driver of a reasonable 
care in making such crossing He would have no right so to presume, 1f he actually saw 
the car coming down upon him, or 1f by the reasonable use of his senses he might 
have seen its approach 

“It may be stated that, as a general rule, no legal right can grow out of mere 
courtesy, however uniform and long continued, nor will such courtesy impose a legal 
obhgation upon the person extending it’ 

“The alleged practice of the defendant company to stop its cars and permit a funeral 
procession to pass without interruption was not a custom or usage which had the force 
and effect of a law, binding upon the defendant company It was a course of conduct, 
if it existed, in the nature of an accommodation indulgence or courtesy, prompted, 
doubtless, by considerations of respect, and sf known among drivers in funcral proces- 
sions to exist, it was competent to prove it, though 1t was not pleaded ” 

For a recent expression of legislative policy on the subject of granting right of 
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way to funcral processions, see reference in the Michigan section of Part II of this 
book to a law enacted at the 1923 session of the legislature of that state. 

In the case of Goodwin v Avery, 26 Connecticut Supreme Court of Errors Re- 
ports, 585, 1t appeared that plaintiff and defendant, who was sued by the former for 
assault and battery, were hackmen A funeral director, acting under authority from 
deceased’s family, employed defendant to attend with his hack Plaintiff was engaged, 
without the funeral director’s knowledge, by a relative, but not a member of the 
family, of deceased Plaintiff and defendant engaged in an affray when the former 
attempted to take the place in the procession which had been assigned by the funcral 
director to defendant. Plaintiff, having gotten the worst of the encounter, sued de- 
fendant for his mjurics, but was demed recovery, the court holding that he was in the 
wrong The court decided that the portion of the strect upon which the proccssion 
was being formed was im the lawful occupation of the fammly having the funcral, and 
that they had the right to determine the order of the procession, which mght they could 
exercise directly or through a person employed to conduct the funeral, and that, 
therefore, defendant, having been assigned by the funeral director to the place im ques- 
tion, had a right to it, and that, having the rght, he might lawfully use all reasonable 
force to prevent its occupancy by plaintiff he court further held that where two 
parties, each without better right than the other, strive to occupy the same place in 
a public highway, he 1s in the wrong who first uses force Although the direct question 
in controversy in this case related to the habtiity of one hackman for assaulting an- 
other, the decision of the court 15 important to funcral directors as upholding ther right 


to control the movement of vehicles on a highway in handling a procession 


“T have an undertaking establishment in a small country town in California,” 
wrote a funeral director “I wish to know how much right I have to the strects during 
a funeral Have I the right to drive up and park on the left side of the street? The 
cemetery 1s so located that by so doing I do not have to turn around with the funeral 
procession after the services are over Thi city marshal informed me that the city 
ordinance reads a!l persons parking on Ieft side are violating the law” 

Unless the ordinance in question makes an exception in favor of funeral proces- 
sions, we Were of the opimon that they must proceed with the same obedience to the 
ordinance as required of other vehicles, no matter what their kind 

Municipalities have broad powers to adopt parking and other traffic regulations 
and unless such a regulation unreasonably interferes with the movement of a funcral 


. procession we do not believe that the funeral director can claim exemption from 


obedience to the ordinance It is largely within the discretion of the city council 


. t0 provide such exemptions 1s are deemed proper We therefore suggested that the 


council of this town be requested to modify the ordinance so as to exempt funeral pro- 
tessions If this request should be denied it would be better for the funeral director 


. to conform to the ordinance than to attempt to have the regulation sct aside by a cottrt 
: proceeding 


State legislatures and municipal councils should grant such exemptions from traffic 
regulations in favor of funeral processions as circumstances may be shown fairly to 
tequire However, until such exemptions are expressly grantcd such processions do 
not enjoy special privileges, 
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CHAPTER VII 


SALES OF GOING BUSINESS 
Secrion 22 Errecr oF Butk SALEs Laws 


The “Bulk Sales Law” now in force, with varying provisions, in different states, 
declares that sales of mercantile stocks, etc, in bulk and not in the ordinary course 0 
trade, shall be void as against the seller's creditors, unless notice 1s given such creditors 
before the sale 1s completed and the purchase money 1s paid These laws fix the man- 
ner of giving notice and how long it must be given before the sale is effected. In 
Most instances five days’ notice 1s necessary and it 1s requircd to be given by mailing. 
‘Ins class of Icgislation 1s, as stated by Mr Justice Vann, of the New York Court of 
Appeals, directed primarily against merchants to prevent the heretofore common prac- 
tice of transferring mercantile stocks in fraud of the seller’s creditors Most of the 
cases Which have bcen passed upon by the courts under these laws have arisen 1n the 
Ordinary retail mercantile lines, but there 1s at least one appellate court decision which 
stands as authority for the proposition that the undertaking trade 1s affected In the 
casc of People’s Savings Bank v Van Allsburg, 131 Northwestern Reporter, ror, de- 
cided May 8 1911, the Michigan Supreme Court decided that the vehicles, appliances, 
furniture, embalming fluid, caskets, etc, of a funeral director’s business are not 
“fixtures” within the meaning of the Bulk Sales act of that state, but that caskets, 
Steel vaults, robes, and caskets do constitute “merchandise” within the terms of the 
law It was also, decided i the same case that notice must be given all creditors, and 
not mercly to merchandise creditors After viewing all the reported decisions under 
these laws, | am convinced thit no purchaser of a funeral director’s stock, and specially 
that kept for resale, such as caskets, robes, yaults, etc, can safely purchase with- 
out imsisting Upon comphance with the Bulk Sales Law, if it happens to be in 
force in his state In fact, regardless of that law, the only safe thing to do in pur- 
chasing any business 1s to assure Oneself that all of the eller creditors are paid, so 
as to avoid any claim by them of right to proceed against the property purchased It 
1s decided, however, that the Bulk Sales Law does not apply to a sale of an interest 
in a partnership hy one partner to another 

In the Michigan case, above cited, it appeared that defendants bought an established 
business, receiving a bill of sale which described the following property 

“One funcral car, one casket Wagon, two sets of bobs, two sets of double harness, 
one rubber-tired buggy, one lowering device, three floor rugs, one church truck, three 
cooling boards, one slumbcr rohe, five door badges, two pair of pedestals, one set of 
embalming tools, two candelabra, four dozen chairs, one roll-top desk, two cases of 
embalming fluid, one earth cover, onc set of funcral nets, and all other fixtures used 
in the undertaking rooms of said first party, and all caskets, steel vaults, robes and 
casket hardware, belonging to E W Howell and now in his possession at his under- 
taking reoms in the Davis binlding” 

No attempt was made to comply with the then existing bulk sales law of Michigan, 
and htigation arose concerning the nght of plaintiff bank, a creditor of the seller, to 
subject the property to its clam Dhis; »sing of the case on appeal, the Supreme Court 


sai 

“Was any of the property fixtures? The property conveyed was not of a character 
which would admit of its becoming annexed to real estate It was not designed to be a 
fixture, and was not used or treated as such Most of the property was similar in 
kind to that conveyed in the case of Bowen v Quigley, ante, 337 (130 N. W 690), 
decided March 31, 1911, and we think this question 1s ruled by that case 

oe Was any of the property merchandise? Merchandise 1s defined by Webster 
as ‘objects of commerce, whatever 1s usualy bought and sold in trade or market by 
merchants’ We think that ‘merchandise,’ as used tn this act, must be construed to mean 
such things as are usually bought and sold in trade by merchants Measured by this 
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standard, the caskets, steel vaults, robes and casket hardware must fall within the mean- 
ing of that term These articles were bought to sell again ‘They were not purchased 
with the intent to keep or use in his business The fact that they were not sold singly, 
but were usually sold in connection with a casket, would not take away from them the 
character of merchandise 

“3 Does Act No 223 require notice to creditors other than merchandise creditors? 
Section 1 of the act provides that the sale shall be void as against the credijors of the 
seller, unless the statutory notice 1s made giving a full, accurate and complete list of his 
creditors Section 3 provides that 1f the purchaser docs not cosnply with the provisions 
of the act, upon application of any of the creditors he shall become a receiver, ete, and 
the same section further provides that if he shall conform to the provisions of law he 
shall not be liable to any of the creditors of the seller If the legislature intended to 
restrict the notice to any particular class of creditors, it did not so indicate by the 
language used The language made use of ts clear and free from ambiguity, and no 
room 1s left for the contention that the legislature intended it to apply to any particular 
class of creditors” 

See, also, Chapter XII on the Funeral Director as an Insolvent Debtor 


Srction 23. MusreprrSeative Vai ur or Stocns 


A case passed upon by the Kansas Supreme Court throws light on the rights of one 
who purchases a funeral director's stock of goods, equipment, etc, when he claims 
that the seller misrepresented its quantity or value 

Plaintiffs sued to recover damages from defendant for a clarmcd shortage of land 
traded by the latter for a hearse, store hxtures and other property Defendant counter- 
claimed for damages hecause of an asserted shortage in property dclivercd to tim, 
claiming that plaintiffs represcnted that the property was worth $32 000, and guar- 
anteed would mvoice that much, whereas it invoiced only $16,975 Pluntiffs clumed 
that any right to make the counterclaim was waived by the fuct that defendant made 
payments on the contract, and otherwise tecogmized the trade as hcing consummated, 
after mahing the invoice 

But, following a well-scttled rule of low, the court hdd that viule making of pay- 
ments by defendant after discovering the falsity of the representations made by platn- 
tiffs did wane any rieht to have the trade cancelled right ta recover damages 
was not therchy waived One who has been induce l to contrict to his injury by false 
representations has two remedies, rescisston and damages If he rescinds, the contract 
1s disavowed If he claims damages, otherwise standing by tus bargain, the contract 
1s treated as binding, subject only to his right to collect damagcs to the cxtent of the 
loss resulting from the fratid practiced upon im 

It was also claimed that the statements made hy plaintiffs amounted to a mere ex- 
pression of opinion as to the value of the property, within the rule of Inw that one is 
not liable for falsity of a mitter stated as an opinion, as distinguished from a state- 
ment of fact, but the court decided that a statement that a stock of goods will invoice 
a certain amount 15 a statement of fact and actionable if false (170 Pacific Reporter, 

Section 24 Ricut To Rescrwp Purciasr or Bustnrss 

If a person is induced to buy an established undertaking business under a fraudu- 
lent misrepresentation made by the seller of any material fact bearing upon the buyer’s 
chances of making the business profitable, the latter may rescind the trade and require 
repayment of the purchase price, 1f he acts promptly upon discovering the fraud, and a 
delay of a few weeks in attempting to make the business realize profits which the 
seller represented could be made docs not prevent the buyer from pursuing this remecly, 
The buyer 1s not entitled to rescind the transaction, however merely because he paid too 
large a price for the business, in the absence of fraudulent representations hy the seller 
as to the extent of business previously done These statements are sustaincd by the 
decision of the Oregon Supreme Court that was handed down in the c1se of Kochler v 
Dennison, 143 Pacific Reporter 649 Fraudulent misrepresentations by the seller of a 
business that the buyer could obtam a “lease” on the building im which the business 
_ had been conducted was held by the court to constitute such fraud as to justrfy the 

buyer in rescinding his purchasc, 1f it appeared that the owner was not willing to give 
longer possession than from month to month since the partics must have understood 
that a lease could be obtained for a reasonable term which would give the buyer the 
benefit of an established location 
Tf the seller of a business misrepresents the amount of business which he has 
previottsly done, thus overstating the value of the good will of the enterprise, the pur- 
chaser, by acting promptly, 1s entitled to rescind the contract, or, 1f he elects to retain 
the business, he 1s entitled to recover the difference between the value the business 
would have had, had 1t been as prosperous as represented, and its actual value 


69 


CHAPTER VIII 
CONTRACTS NOT TO ENGAGE IN BUSINESS 


Section 25. Vacritrry 1n GENERAL 


As in other trades and professions, there 1s an imereasnug realization by funeral di- 
rectors who buy established businesses of the importance of requiring the seller to enter 
into a contract binding him not to engage 1n competition with the buyer within a cer- 
tain period of time (usually five years) Such agreements are affected by some im- 
portant rules of law which both buyer and seller should understand, for the law 1s very 
jealous of contracts which tend to create a monopoly by stiflmg competition In fact, 
it was formerly held that no valid agreement could be made not to engage in business. 
The reason for this was that it 1s against public interest to tre the hands of any man so 
as to prevent his following a useful occupation, and especially a trade or profession 
for which he 1s peculiarily qualified by training and experience. But this policy of 
the law has been considerably modified, m recognition of the rights of persons who buy 
established enterprises on the faith of being permitted to enjoy their purchases ummjured - 
by the seller’s attcmpt to filch back good will which he has sold for a valuable cons:dera- 
tion The law as it now stands 1s well summarized by a decision of the West Virginia 
Supreme Court of Appeals handed down in the case of Boggs v Friend, 87 Southeastern 
Reporter, 873 That court announced the following rules applicable to this subyect- 

A contract between the seller and the purchaser of an established business, binding 
the latter, as an incident of the sale, not to re-engage in a rival business within the 
neighborhood theteof or in such close proximity as to detract from the natural patron- 
age of the establishment sold, 1s valid 

In such cases the test in determining the validity or invalidity of the contract is the 
reasonableness of the restraint imposed, and zt will be enforced as to tsme and space 
only to the extent necessary to protect the rights of the parises and the interest of the 
public therein Although such 2 contract be not in terms limited in time or space, st 
will be construed as intending only such sufficient time and reasonable space as may be 
necessary to protect the purchaser in the enjoyment of the business bought 

So, too, there is a strong tendency of the courts to limit the time during which the 
seller shall be debarred from competition with the buyer, it being generally held that 
1f the seller refrains from competition for four or five years, the buyer is given suffi- - 
cient opportunity to become acquainted in his new territory and to hold his business 
against such competition 

From the standpoint of the buyer, the contract of sale should expressly recite that 
the seller transfers the good wall of the business, as well as the visible property con- 
nected with it But even when there 1s no such express proviston the courts will infer 
that it was intended to sell the good will, if the circumstances reasonably point to such 
intention, and especially where the sale includes the real estate on which the business 
has been conducted by the seller 

The legal remedy provided for the purpose of preventing breach of such agree- 
ments as are here considered is suit to enjoin the seller from breaking his contract, 
when it conclusively appears that he has either broken it or 1s about to do so Claim for 
damages resulting from the breach may be coupled with the application for injunction. 


Section 26 Necesstry ror Distinct AGREEMENT 


Although the courts will sustain a reasonable agreement which precludes one who 
has sold a funeral establishment from re-engaging in the business in the same terri- 
tory, especially where the competition 1s to be barred for only a few years, such an 
agreement must be clearly made A contract of this nature will not be inferred from 
mere declarations by the seller as to what he intends to do in the future However, 
where one sells the good will of such an establishment he will not be permitted aver 
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be successor’s objection to advertise his new business as being a continuation of the 
old one 


The foregoing observations are supported by an interesting case to be found in 
the law reports—Hall’s Appeal, 60 Pennsylvania Reports, 458 This decision was 
handed down in 1869, but still seems to be the leading judicial precedent on this particu- 
lar branch of funeral law. 


John M Hall, of Philadelphia, sold his funeral establishment in that city, the con- 
veyance including the good will of the business and his stock, “consisting of mahogany 
and walnut coffins, ete” Afterward Hall re-engaged in the undertaking business in 
Philadelphia in competition with his successor, John C Rulon Thereupon Rulon 
brought suit to enjoin Hall from resuming in competition with him ‘Lhe trial court 
granted a decree in plaintiff’s favor, but it was reversed, excepting in so far as it re- 
strained defendant from conveying the impression to the public that his new business 
was a continuation of the old The opimion on appeal reads as follows 

“We have no doubt of the validity of such a contract, as 1s alleged in the bili, 1f 
founded on a sufticient consideration, or of the power of the court to restrain its breach 
by injunction. Our doubt in this case arises from the insufficiency of the proof to 
establish the existence of the alleged agreement It cannot be inferred from the sale 
of the good will of the business, and it 1s expressly demied in the answer The sealed 
agreement between the partics, given in evidence by the plaintiff, contains no stipulation 
or covenant on the part of the defendant, either to retire from the business or not to 
resume :t again in the city of Philadelphia, and in this respect it fully corroborates 
and sustains the answer Nor 1s there any sufficient evidence that such a stipulation 
was qmitted through the fraud of the defendant, or the mistake of the parties, The 
only evidence from which such an inference could possibly arise 1s the testamony of 
Joseph R and Alexander Black, but neither of these witnesses proves that it was one 
of the express terms and conditions of the sale, that the defendant was to retire from 
the business, and not to resume it again in the city of Philadelphia On the contrary, 
their testimony amounts to no more than the declaration of the defendant’s intention 
not to go into the business again in Philadelphia on account of the state of his health, 
which had compelled him to give it up. The fair inference from their testimony in 
connection with the blank left in the agreement 1s, that while the defendant declared 
it to be his intention and purpose not to resume the business, he was unwilling and 
ees to bind himself by a positive stipulation not to resume it at any time there- 
after 

A lawsuit involving the right of one funeral director to restrain another from com- 
petition on the theory of a purchase of good will by the former from the latter was 
presented to the California District Court of Appeal m the case of S. S. Russell v A. 
M. Russell and wife, 178 Pacific Reporter, 307 

,Piaintiff, the father of defendant A. M. Russell, purchased an established funeral 
business at Lakeport, Cal, in 1913, and employed the defendants to run it for him. 
There was an oral agreement that defendants might purchase the enterprise on certain 
terms This agreement was later reduced to writing, with provisions that on completion 
of the agreed payments by defendants plaintiff would give them a bill of sale 

Defendants contmued to conduct the business for about three years, but paid nothing 
toward the purchase price. At the end of this time defendant returned the establishment 
to plaintiff and there was a cancellation of the contract referred to Defendants ex- 
ecuted what purported to be a bill of sale to plaintiff, although they had never acquired 
title to the good will or stock, ownership of which had remained in the father, subject 
to the contract for sale to defendants Thuis bill of sale recited that defendants assigned 
to plaintiff “all our right, title and interest in and to the undertaking business heretofore 
and now carried on by us . . . together with all stock and tools of every de- 


. scription pertaining to said business, the good will thereof, books of account, burial 


records, wagons and harness, and all else whatsoever belonging and pertaining to said 


‘business, including all accounts due and owing to said business at this date.’ The con- 
’ sideration named in this document for the assignment and transfer mentioned was that 


plaintiff would assume and pay certain outstanding debts 
Shortly after this settlement between the parties, defendants opened in the same 


* town, under a new and distinctive name from that formerly used in_the old business, 


a new funeral establishment, and continued to conduct the same until enjoined by an 


order of the superior court in a suit brought by plaintiff The superior court, also, 
: awarded $1,000 damages against defendants 


This judgment, however, was reversed on appeal by the California District Court 
of Appeai for the reasons stated, as follows. 
“The plaintiff contends that by the bill of sale, quoted in part above, the defendants 


71 


sold to him the good wl of the apeatar and by such sale they are precluded from 
setting up an opposing business in the same town 

“The eel contract of sale certainly vested no title to the business im the de- 
fendants Its cancellation, after defendants’ default in payments, was a right which 
the plaintiff had under the very terms of the agreement The purported bill of sale 
given at the same time by the defendants to the plamtiff certainly conveyed nothing, 
because the defendants had nothing to convey It purported to convcy all defendants’ 
right, title and interest in the business and good will thereof But such right, title and 
interest amounted to nothing whatever, because no title had been vested in the defendants 
by the exccutory contract Their only right thercundcr was a right to a conveyance 
after the completion of all the payments No payments having been made, they had no 
rights whatever, and 1f there was any question about this matter, it was settled by the 
cancellation of the contract by mutual consent, which expressly released both parties from 
any obligations under that agreement If, therefore, the plamtiff, under said purported 
bill of sale, agreed to assume any bills for which he was not previously hable, he did so 
without consideration 4 J 

“The plaintiff contends that the defendants conveyed to the plaintiff, by this pur- 
ported bill of sale, the good will of the business We think the good will of a business 
is something inseparable from the ownership thereof, The good will of a business cannot 
be conveyed by one party while the busmess to which it attaches 1s owned by another 
party ‘The defendants did convey all their right, title and imterest in the good will of 
the business to the plamtiff, but their conveyance amounted to nothing, as they had no 
title whatever to the business It cannot therefore be argued that the defendants 1m- 
pliedly agreed not to engage im a similar business in Lakeport They were under 
no obhigation to refrain from engaging mn such business before entering into the con- 
tract of purchase and sale. The entire transactton presents nothing more than a 
possession under a contract, a breach of the contract, and a return of the property to 
the seller Certainly the defendants have not lost their mght to engage in business 
by reason of such a transaction 

“The facts may present a case of hardship upon the plaintiff, but we think he was 
bound to protect himself against the failure of the defendants to keep thcir contract 
Since he merely provided that, in case of default, the business should he returned to him 
and the contract canceled, the courts cannot give him an additonal remedy because of 
an incidental loss which he seems not to have taken into consideration when he made 
his contract ” 


Section 27. Vat ContRACTS 


There is a decision of the Illmois Supreme Court (162 Illinois Reports, 377) which 
has an interesting and important bearing on this sttbyect In sustaining the validity 
of a contract which bound the seller of an undertaking and livery business to refrain 
from setting up another establishment of the same kind in the city of Chicago, where 
the business sold was situated, the court said 

“It 1s charged, that the agreement of appellant not to engage in the livery and 
undertaking business in the city of Chicago for a period of five years 18 invalid as 
being im restraint of trade Undoubtedly contracts in total restraint of trade are void, 
and upon two grounds, first, because of the injury to the public by being deprived of the 
industry of the party who is restrained, and, second, because of the mjury to the party 
himself by being deprived of the opportumty to pursue his occupation and thereby sup- 
port his family A contract in restraint of trade is thus total and general, when by it 
a party binds himself not to carry on his trade or business at all, or not to pursue it 
within the limits of a particular country or state Such a general contract in restraint 
of trade necessarily works an mjury to the public at large and to the party himself 
in the respects indicated, and is, therefore, against public policy 

“But a contract, which is only in partial restraint of trade, 1s valid, provided it is 
reasonable and has a consideration to support it The restraimt 1s reasonable, when 
it 1s such only as to afford a fair protection to the interests of the party in whose favor 
it is imposed, If the restraint goes beyond such fair protection, it 1s oppressive to the 
other party and injurious to the interests of the public, and, consequently, void upon the 
ground of public policy A contract in restramt of trade, to be valid, must show that 
the restraint imposed 1s partial, reasonable and founded upon a consideration capable 
of enforcing the agreement ‘Courts will not inquire whether the consideration was 
adequate or equal in value to that which the party loses by the restraint The contract 
must be construed by the court, and its reasonable character and the consideration for it 
determined’ (Linn v Sigsbee, 67 Ill 75) Where the restriction embraces too large 
a territory 1t wil be unreasonable and void as being wider than :s necessary for the 
protection of the party in whose favor it 1s smposed, but where the restriction limits 
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the exercise of the occupation within reasonable bounds, it is valid as being no larger than 
is necessary to protect the covenantee 

“Applying these authorities and the principles thercin announced to the case at 
bar, we are of the opinion that the contract between appellant and appellee was valid 
It was only in partial restraint of trade It was limited in time to the period of five 
years, and in space to the city of Chicago One element of the value of the business 
transferred by appellant to appellee was the probanhity that the customers of the 
former would continue to trade with the latter, and this probability was increased and 
the value of the purchase enhanced by the agreement of appellant not to engage m the 
same business in Chicago for five years Such an agreement was in part an inducement 
to appellee to make the purchase, and was based upon a sufficient consideration Appel- 
lant was at liberty to engage im any other business, or in the same business in any other 
place than Chicago Thcre was, therefore, only a limited restraint upon him as a trades- 
man, and not upon trade generally Where one person 1s rcstramcd from domg a par- 
ticular business in a particular place, compctition 1s left open to all others, and there 1s 
no injury to the public The person restrained, m such casc, merely yields to another the 
use of what he has disposed of to that other for value The limitation here did not 
go beyond what was necessary for the protection of appellee in the prosecution of the 
business purchased by him, and was, thercfore, reasonable” 

In a later case (Linneman & Moore v Allison & Yates, 134 Southwestern Reporter, 
134), one who sold his funeral establishment in Covington, Ky. together with the 
good will, contracted not to re-enter the livery and undert king business within fifty 
miles of that city, for ten years This contract was sustained by the Kentucky Court of 
Appeals as being valid, it appearing that the business extended throughout several ad- 
joining countics In this case, the court recognized the fact that it 1s difficult to de- 
termine just how far such a contract may go as to the cxtent ef territory and time 
throughout which the seller 1s to be prevented from resuming his old tine of bustness 

The right of a former emplover to an imyunction agamst breach of the employee's 
agreement not to engage in the undertiking business was upheld by a Colorado judge 
a few years ago1n the case of Adams v Armstrong, decided at Montrose, Coto 

John H Adams employed Robert F Armstrong to manage a funeral directing es- 
tablishment The written agreement between them contained this clause 

“Tt is finally understood and agreed by said party (Armstrong), that in con- 
sideration of said employment, that in the event of the termination of this contract be- 
fore its expiration, or from the natural termination thereof, he will not re-enter, either 
directly or mdirectly, as principal or employe, within the hmuts of San Miguel county, 
Colorado, the furniture or undertaking business, or either of them, for a period of five 
years from the time of the termunation of such employment” 

The court found that Armstrong violated this agreement by opening a funeral 
directing establishment in the same town, Tclluride The judge in granting an in- 
junction handing down the followimg opinion 

“On its face I do not sce anything unfair about this contract I do not see any 
reason why, from the standpoint of equity, or otherwise, it should not bind the party 
of the second part as to his agreement not to engage in business as therein set forth 
It 1g a contract by the terms of which the party of the second part 1s to receive an 
mcreased compensation cach ycar; and for tvo years at least the party of the first 
part would be bound in Jaw to contmue the party of the second part in his employ 

“Under the terms of the contract, the party of the second part 1s the manager of 
the business, and as one of the considerations on his part he agrees to devote his time 
and efforts and ability to build up the business It naturally follows from a contract 
of this kind that the party of the second part 1s supposed to and practically ss famsbar 
in every detail with the business and all its branches and all that imphies, it bemg his duty 
to give his whole time and attcntion to the business, to fammbiarize himself with every 
detail, to exert himself to the utmost to build it up One can readily understand what 
was in the mind of the party of the first part, among other things; namely, that a man 
he was employing in that way, whose compensation he was increasing each year, upon 
whom the part; of the first part entirely relied, should not, before the end of the time 
designated in the contract, throw up his hands and go into the same business And tt 
seems to me, as I said in the beginning, that it 1s a fair contract, and that no undue 
advantage was taken, and that there 1s nothing m the terms of the contract that would 
suggest a want of equity in any regard 

“Tt seems to me that this differs very largely from the case of the man who goes 
into the employment of another man as a tinner, or as a clerk, or as a barber There the 
thing to be done is narrowed, here the thing to be done 1s of the broadest kind and 
nature In other words, his whole business and imitcrests and all of his investment 1s 
| committed to the charge and kecping of this party of the sccond part. So I say, I do not 
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think that there 1s anything inequitable in providing that he should not engage in the 
same business in a restricted territory within a designated time 

“St 1s suggested that after thus contract had been enforced for some time there was 
a mutual understanding that the contract was to be at an end, and itt 1s argued that, 
inferentially, st was the understanding that thereafter the provisions of the contract 
should not be binding I do not reach that conclusion from the evidence. It 1s true 
that there was some misunderstanding, that Mr. Adams objected to some of the things 
that had been done—but it is not necessary to cnumerate them—but it 1s not suggested, 
even by the defendant, that he said to him, ‘You are discharged’ And the evidence 
shows that he continucd in that employment, that the plaintiff furnished fim with the 
means of getting the certificate or diploma that would enable him to act as an em- 
batmer And 1f tne plaintiff had understood that the employment was at an end and 
that he was free to engage in another business, it does not seem reasonable to me that 
he would equip him with the means for doing that which he sought to provide against 
in the contract 

“Tt is evident from the evidence of the plaintiff that he regarded the defendant as 
a valuable man, not only regarded him as such at the time he entered into the contract 
but regarded him as such at the time he returned from Denver, where he had taken this 
course, or secured this authority to engage in the business of an embalmer. I do not 
think that there 1s any question but that 1f the defendant desired to continue im the 
employ of the plaintiff after he had returned from Denver that he could not have done 
so, that the job was opel: to him, and 1f he did not take st 1t was for reasons of his 
own As counsel for the plaintiff suggests, he perhaps saw opportunities that he thought 
would be greater to his advantage 1n business in violation of this contract 

“But to put it ina very few words I think this 1s a fair contract, that the plaintiff 
has been fair with the defendant And I do not think the evidence discloses any reason, 
either in law or equity, why the defendant should be excused from performance of 
it on his part 

“And the court finds the issues in favor of the plaintiff, and that a permanent in- 
junction issue as prayed’ 

Part of the decree entered in accordance with this decision follows . 

“It 1s considered, ordered, adjudged and decreed, that the defendant, Richard W. 
Armstrong, his agents, servants and employees, and all acting for, through or under 
him, be and the same are restrained and enjoined from, directly or indirectly, as princi- 
pal or employce, within the limits of the county of San Miguel, state of Colorado, en- 
gaging in the furniture and undertaking business, or either of them, for a period of 
five years, from and after the 26th day of December, 1917, and the said defendant 1s 
hereby adjudged and ordered to faithfully, in letter and spirit, keep and perform, 
during the said period of time, that certain covenant, condition, promise and agreement 
contained in the written contract set forth in the complaint herein ” 

The decision of the Colorado judge 3s 1n line with the rule of law stated in the 
following paragraph and supported by the decisions cited under that paragraph, But in 
Michigan, and, perhaps, one or morc other states, there 1s in force a statute Ismiting the 
time during which an cmployce may be bound to refrain from accepting competing 
employment Therefore, the importance of taking local counsel in preparing contracts 
of this kind becomes apparent 

Where a contract is made for the employment of a person in a certain trade or 
business, 1t may be accompamed with an absolute and unlimited restraint against 
carrying on the same trade or business for another person or in any other way during 
the employment or for a reasonable time after the term of service has elapse 

Sternberg v O'Brien, 48 N J Equity Reports, 370 

Kellogg v Larkin, 3 Chand! (Wis) 133 

Carter v Alling, 43 Federal Reporter, 208. 

Turner v, Abbott, 116 Tennessee Reports, 718. 


Section 28 Invarin Contracts 


A firm dealing in undertaker’s supplies and furniture in a Kentucky town sold out 
to plaintiff under a contract a as follows 

“We have this day sold to T Fuqua our furmiture and undertaking business on 
the following terms What goods we have in hcuse at $115 on the $100 (wholesale 
or cost price, no carriage added) What goods bought by us and not yet received, at 
cost and carriage Hearse at cost and carriage We obligate ourselves individually 
and as a firm not to engage in furniture or undertaking business so long as said Fuqua 
or any firm in which said Fuqua is interested in 1s doing business in the town of 
Cadiz, Ky In consideration of the above trade we have accepted said Fuqua’s check 
for $100 on trade, balance to be paid in cash when invoice is taken” 
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Enght or nine months later, the selling firm again entered upon the business of 
selling furniture and undertaker’s supplies in the same town niece plaintiff 
filed suit to recover damages for violation of the contract and for an injunction 
restraining the defendants from further conducting the competing enterprise during 
the life of the contract 

The principal defense interposed by defendants to the stut was that the contract 
was invalid as being violative of public pohcy im that it tended to give plaintiff a 
monopoly of business in his town The trial yudge refused to sce matters in this 
light and gave judgment in plaintiff's favor But, on defendants appealing to the Ken- 
tucky Court of Appeals, that court reversed the judgment, holding that the contract 
was bad because it was so worded as not only to prevent defendants from going into 
the furniture and undertaking business at Cadiz, but anywhere im the country It is 
to be inferred that 1f the contract had been so worded as to he limited to that town, 
it would have been valid The Court of Appeals said 

“A contract which ts against public policy because is terms impose an unreason- 
able restraint upon trade 1s void, and hence it 1s void for all purposes The ancient 
rule rendered all contracts in restraint of trade void, whether the restraint was great 
or limited in its effect, but, according to the well-cstablished doctrine im this state, a 
contract which 1s in general restraint of trade or which imposes restraints which are 
unreasonable 1s void, but an agreement, in partia) restraint of trade ancillary to the 
sale of a business and which 1s reasonable in other respects, 1s not void but 
enforceable, 1f the agreement has two indispensable conditions, one of which 3s that 
the party selling the business must not be prevented by the contract from engaging 
in the business at all, and the other 1s that the restriction wall not deprive the country 
of the benefits following his conduct of such a business Hence agreements, which 
are ancillary to the sale of a business and wiuch prohibit the vendor from engaging 
in the business, at a particular place or for a designated time, or with particular per- 
sons, are valid and enforceable, if the restrictions are reasonable The restrictions 
upon engaging in a business in such instances are reasonible and wilt be enforced, 
if the restriction 1s no morc extensive than 1s reasonably required to protect the vendee 
of the business, in whose favor the restraint 1s given, from the competition of the 
vendor-of the business, and the restraint 1s not so extensive as to affect the interest of 
the public 

“The contract asked to be enforced i this action, conceding that it is aneiflary to 
the sale of a business, and the time within which the restraint 1s imposed upon appellants 
not to engage in a similar business so long as appellee ts engaged in such business, either 
alone or in connection with others in Cadiz, 1s not unrcasonable as to the time of the re- 
straint, 1f the restraint should apply within certain limits only, but the contract, according 
to its plain terms, restrains them from engaging in such a business anywhere while 
appellee 1s conducting or interested in such a business in Cadiz It thus appears that 
the appellants are deprived of the mght to engage in such a business at all, at any 
place, while appellee is engaged in such a business in Cadiz, and the country 1s deprived 
of any benefits which might arise from their conducting such a business at any place 
Such a restraint 1s unreasonable in a contract w h reference to such a business, accord 
ing to all of the authorities ” 


Section 29 RicHt To Act as EmrLoyre ok MANAGER 


When a funcral establishment 1s sold under an agreement that the seller 1s not 
to re-establish the same line of business in competition with the buyer, it may become 
an important matter whether the contract 1s so drawn as mercly to preclude the seller 
from re-engaging in business on his own account, or whether :t 1s broad cnough to 
cover his becoming manager or employe for a competitor of his successor The point 
was involved 1n a very practical way 1n the case of Harris v Irby, 225 Southwestern 
Reporter, 635, decided by the Arkansas Supreme Court 

Defendant had been engaged in funeral directing, but had sold his establish- 
ment and equipment to plaintiffs The contract of sale contained the following clause: 

“Party of the first part [the seller] agrees as a further consideration that he will 
not enter into said undertaking business in the city of Rector for the period of one 

ear from the date hereof, unless parties of the second part have discontinued said 
usiness ” 

About four months after the contract was made and the sale consummated a new 
undertaking business was established in Rector, and was operated by defendant Plain- 
tiffs sued to recover damages on the ground that there was a breach of the agrec- 
ment Defendant denied that he was the proprictor of the new place, claiming that 
his brother was the owner, and that he was merely an employe The trial court sus- 
tained this defense, and the Arkansas Supreme Court affirmed the decision, saying: 
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“The testimony established the fact that the new business operated by the defend- 
ant was carried on with a sign over the door reading, ‘Irby, Undertaker,’ but that the 
business was advertised in a local newspaper as being the business of W F. Irby, 
defendant’s brother The testumony tends to show that at that time W F Irby was 
a farmer and a school teacher, living away from Rector, and that the management of 
the business was entirely in the hands of the defendant, that the defendant gave his 
personal attention to the business, was in attendance at the place of business, pur- 
chased the stock and material, attended to sales and to the burtal of the dead, and 
assisted in embalming the dead, that he made collections and drew checks in payment 
of bills 

“Defendant testified himself that he was not interested in the business, but was 
employed by hus brother at a salary of $100 per month, and that he looked after the 
business under his brother’s direction, and frequently consulted the latter, He testi- 
fied also that the goods were purchased and shipped in his brother's name, and that 
the business was carricd on in ins brothcr’s name 

“The facts of this case fall within the rules of law announced by the court in the 
case of Daniels v Brodie, §4 Ark 216,15 S W 467,11 L R A 81, as follows 

“Tf the defendant was the sole or a joint proprietor in such business, he would 
be hiable to the extent of the Joss occasioned to the plaintiff by that business, but 1f 
he was not such proprietor, only caused it to be believed that he was, the plaintiff's 
damage would cover only the loss to him occasioned by that belicf, and would 
nee yinelude any loss cttsed by the competing business, independent of that be- 
1€ 

“Tt 16 insisted now that according to the undisputed cvidence the relationship of 
the defendant to the new business was such as to induce in the minds of the public 
the belicf that he was the proprictor, and that the court erred in refusing to give the 
peremptory instruction There was er'> ply an issue of fact for the determ.nation 


of the jury as to whether or not . lint was the proprietor of the bus:ness. 
That issuc was properly submitted try, and the verdict 1s conclusive as to that 

“We decm st unnecesstry to + ather or not, according to the undisputed 
testimony, defendant held himself ou che proprietor, for the rcason that no dam- 


ages have been proved on that issue = Vlaintiffs directed the whole of the proof in the 
effort to show damages from the competing business itself, and there 1s no proof that 
damages resulted independently of the competing business on account of the belief 
in the minds of the public tha‘ defendant was imtercsted as proprietor ” 

_ Had the contract m the Arkansas case provided that the seller would not, “directly 
or indirectly, for himself or as manager or employee of another, nor in any other 
manner,” cngage im the undertaking business, etc, it would seem that plaintiff would 
have been entitled to an mmjunctton, 


CHAPTER IX 
RIGHTS AS TO TRADE-NAMES AND TRADE-MARKS 


Section 30 Ruigit TO Use Own Name 1n BUSINESS 


The right of one engaging in the funeral business to utilize Ins surname in the 
name of his establishincnt i qualifed by a rule of Jaw to the effect that he must not 
So use it as to prejudice a competitor previously engaged m business by misleading 
the public to believe that the businesses are identical 

his old principle of law finds new applhcatson in the comparatively recent case 
of W R Speare Co v Virginia I. Speare and others 265 Hcderal Reporter, 876, 
decided by the Court of Appeals for the District of Columbia Ihe decision of the 
court reverses a decree entered by a Jower court in Washington, D C 
R Speare Company, a corporation, brought suit against the defendants, in 
which it asked that they be restraincd from using the name “Speare” in their business 
as funeral directors, or, 1f denied that relicf, that use of the name be qualified in 
certain particulars, that it be awarded the profits madc by the defendants through the 
use of the name, and also the dumages suffered by it in consequence of that use The 
trial court ordered dismissal of the suit on the ground that the use of the name was 
not an unlawful interference with the mghts of the plaintff, that no deception was 
gs thereby, and that its use had little, if anything, to do im procuring business 
or them. 


Wilhs R_Speare, under the name of W. R Speare, operated a func-al estab- 
lishment in Waslungton, D C, from about the year 1872 until he dicd 11 1907; 
his establishment acquired a reputation for efficiency, and his business became 
one of the largest of its kind in the District By his will be transmutted the bust- 
ness, With the good will and reputation thercof, to his brother, Frank A  Speare. 
Immediately after his death his estate tock charge of the business, and continued 
it until 1915 1n the name of W R= Spcare, Frank A_ Speare, the brother being in 
charge In 1915 Frank A died Thereupon Virginia L Speare, widow of Willis R 
Speare, announced her intentton of immediately taking over the business and conduct- 
ing it in her Own interest, on the assumption, us alleged, that the bequest in favor of 
Frank A, contained mm her husband's will, was not binding upon her 

The sons of Frank A, as administrators of his estate, commenced a suit in the 
Supreme Court of the District against her and one Whute, individually and as admin- 
istrators of the estate of Willis R Speare to enjoin the action threatened by her 
his surt resulted in a decree which found that the plamtiff was entitled to the bust- 
ness conducted by Willis R Speare at the time of his death, together with the good 
will thereof, and which restrained her and White— 

“From directly or indirectly conducting or participating either as stockholders, 
partners, or otherwise, in the conduct of the business of undertaker or funeral 
director under the name of Willis R Speare, or W. R Speare, or under the name of 
the estate of Willis R Spearc, W R Speure, or in any manner such as to lead the public 
to understand that any such business as may be conducted by them or any of them as 
aforesaid 1s the business of the said Willis RR Speare, or W. R Speare, or that they or 
any of them are conducting the same as his successor or as the successor of the estate 
of the said W R Speare” 

Soon after this decrce was entered, the platntiff was organized as a corporation 
by the plaintiffs in that case It then acquired from the sons of Frank A and from 
his estate the business of the Willis R Speare establishment and the good will thereof, 
and was the owner of both when the present suit was filed Ahout the same time the 
esfendant Virgima L Speare and another opened an undertaking business under the 
name of V, L. Speare Company, and had since conducted the same 

It was asserted by the plamtiff that the use of the name “V L. Speare Company” 
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by the defendant led the public to understand that the business carried on thereunder 
was the business established by Willis R Speare; that the name was adopted by them 
for the purpose of obtaining the advantage of the reputation and established trade of 
that business, and for the purpose of deceiving the public, also, that the defendant 
by plee ng on the front of the building in which V. L Speare Company, a corporation, 
did business, this notice, “No antercuption to business durimg improvements”, by 
advertising, “We have no branches”, by causing to be printed in the telephone dircctory, 
“VL. Speare Company, Undertakers”, by falsely stating in the same directory that 
Mrs. W R Speare resides at the piace of business of the defendant corporation; by 
conspicuously displaying in V L Speare’s place of business the picture of Willis R 
Speare, had caused the public to believe that the V L Speare Company was the suc- 
cessor of Willis R Spceare, and that they have thereby violated the decree. 

Disposing of the case in favor of plaintiff, the Court of Appeals said: 

“The purpose of the decree referred to above is to enforce the provision of the 
will of Willis R. Speare bequeathing the business which he had established, with its 
good will, to his brother, Frank A Speare, father of Almus R and Wills B. Speare, 
doing business under the name of W. R Speare Company, the appellant, and it must 
be read in the light of that fact. If Virginia L. Speare or those claiming through 
her are doing anything calculated to lead the public to believe that_the business which 
they are conducting 15 a continuation of the business of Willis R. Speare, or 1s in any- 
wise connected therewith, they must be stopped 

“The building in which Willis R_ Speare had conducted his establishment for so 
many years 1s owned by Virgina L Speare, and the business of the appellees [defend- 
ants} 1s carried on therem On the front of the building they posted the statement, 
‘No interruption to business during improvements’ A photograph of the burlding fails 
to disclose that any 1mprovements were beimg made at that time. The purpose, then, 
and we think the effect, of the announcement was to lead the public to think that 
there was no interruption in the business of Willis R Speare, and that the appellees 
were conducting that business as his successors, So it 1s with the announcement, 
‘We have no branches’ This might well lead a person, who knew that Willis R 
Speare had been conducting Ins business there, to believe there was no other Speare 
engaged in the undertaking business, and, consequently, that appellees must be his 
successor. 

“In Stark Brothers Nurseries, ete, v. Stark (D. C) 248 Fed. 154, 150, the 
announcements were: 

“‘No connection with any other concern The William P Stark Nurseries is not 
connected or related in any way with any other nursery with similar name’ 

“Commenting on this, the court said that these announcements, instead of absolving 
the defendants from the charge of unwarranted encroachment, ‘really invite the public 
to regard the defendants as the original Starks, and all others of similar name as 
interlopers in the nursery business in Missouri’ 

“Virginia L Speare has a right to use her own name in the undertaking business, 
and hence to convey that right to another, but, subject to the limitation, that it must 
not be used in a manner intending to mislead 3 ‘ 


“Aoplying the doctrine of th..e cases [decisions cited by the court] to the case 
at bar, Yirgima L Speare has 2 mght to use her name in business~—may, if she 
wishes, state that she 1s the wirio., of W_R Speare, but these things may be done by 
her only in such a manner as nut .0 deccive We do not think the plaintiff has shown 
any actual damages resulting from the things of which it complains 


“The decree of the lower court 1s reversed, at the cost of the appellees (defend- 
ants], with directions to enter a decree prohibiting the appellees, their agents and 
employes, from using the word ‘Speare’ as the name, or part of the name, of their 
business as undertakers, or in advertisements, telephone directories, signs, or state- 
ments of any nature, unless accompanied by the words ‘neither the successors of, nor 
connected with, the original W R_ Speare establishment, in appropriate juxtaposition 
therewith, and in conspicuous letters, and from making any statement, oral or other- 
wise, that they or any one of them 1s continuing the original business formeily done 

W R Speare under that name at oqo F street, N W, and now carried on by the 
defendants, or that they have any privity or connection by succession, inheritance, or 
otherwise, with said premises, or that said original business 1s no longer in existence 
or is not being continued by the plaintiff herein” 


See, also, a decision of the Louisiana Supreme Court on conflicting us 
9 c - 
name by competing funeral directors (85 Southern Reporter, 906) : Ob 4808 
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SECTION 31. Mrsuse oF AssociazIon INSIGNIA 


A reader of The Embalmers’ Monthly raised a question as to what legul re- 
course there 1s against a man who makes unauthorized use of the insignia of an asso- 
ciation of funeral directors 

We were strongly of the opinion that the association would be entitled to maintain 
suit to enjoin misuse of its chosen badge on the ground of unfair pon eon 

It is well settled that where a name or mark is chosen to identify the business of an 
individual or an association of imdivduals, the courts wall cnyoin an outsider from mis- 
leading the public to betseve that he 1s identified with the business For example, the 
Federal courts have upheld the right of Minnesota millers to enjoin an Eas‘ern muller 
from putting an inferior flour on the market under the name of “Minncsota Patent” 
The policy of the law on this point is still better shown by the following statute which 
1 in force in Ilhnots and several other states: 

“Whenever any person or an association or union of workingmen has heretofore 
adopted or used, or shall hereafter adopt or use any labcl, trade-mark, term, design, 
device or form of advertisement for the purpose of designating, making known, or dis- 
tinguishing any goods, wares, merchandise or other product of labor as having been 
made, manufactured, produced, prepared, packed, or put on sale hy such person or 
association or union of workingmen, or by a member or members of such association 
or union, it shall be unlawful to counterfeit 2r umitate such label, trade-mark, term, 
design, device or form of advertisement, or to use, sell cr offer for sale, or in any way 
utter or circulate any counte:feit or mmitation of any such label, trade mark, term, de- 
sign or form of advertisement” 


CHAPTER X 
UNLAWFUL INTERFERENCE IN SELECTING FUNERAL DIRECTORS 


Section 32. IN GENERAL 


“Death puts an end to rivalship and competition,” said Flazlitt, the famous English 
writer. But that he meant rivalship and competitinn with decedents 1s shown by his 
adding. “The dead can boast of no advantage over us, nor can we triumph over them” 

To the public disgrace, death too often sets rivalship and competition 1n motion. 
The term “ambulance chaser” 1s justly one of reproach against the uncthical attorney 
who vies with others of his kind to see who can win a fee from the weeping widow. 
But that legal shysters have not monopolized the matter of competition at the deathbed 
is shown by a tendency of some funeral directors to force their services upon those 
charged with the sacred right and duty of burying their dead This practice 1s indicated 
in the following query received by Embalmers’ Monthly from a western subscriber 
who wrote: 

“Wall your Iegal department please advise me if any private hospital conducted for 
the treatment of anyone who wishes to come for treatment or has the price can dictate 
what undertaker they shall have, and forbid the family present from calling the under- 
taker of their choice, or can the hospital forbid any licensed embalmer from coming into 
his place for a corpse 1f nearcst relatives call?” 

Numerous instances might be referred to in which hospital authorities, clerks, doc- 
tors and nurscs have acted as “runners” for favored funcral establishments, using 
various means to dissuade surviving relatives from cxercising therr right to choose 
their own funeral director, or even absolutely refusing to surrender bodies to such 
funeral directors 

Obviously, the favored persons’ effort to monopolize patronage flowing through 
a hospital is back of this practice It is our province to comment upon the legal aspects 
of this species of competition, and not upon the unethical, unprofessional or unbrotherly 
phases, excepting as they have a Iegal bearing on the subject 

Although we are unable to find any instance in which an appellate court has been 
called upon to determine tle precise question presented, application of certain well 
established legal principles Icad to the following conclusions: 

There 1s nothing to prevent hospital authorities and attaches from recommending 
employment of a particular funeral director, but it 1s a legal wrong, against surviv- 
ing relatives and the funcral director of their choice, to interfere with the latter's taking 
charge of the remains for the purposes of burial 

The decision of the Appellate Court of Illinois in the case of People v Julia F 
Burnham Hospital, 71 Illinois Anpellate Court Reports, 246, has strong bearing on the 
stibyect. There 1t was decided that the authorities of a hospital may “adopt any regu- 
lation for the government of the hospital which 1s reasonable and conssstent with the 
general purposes of the corporation.” Inferentially, it 1s to be understood from the 
decision that a regulation that is unreasonable and not consistent with the general 
}urposes of the hospital is not valid 

In that case n was decided that the hospital was entitled to exclude any physician 
from pressing in the institution if he should not conform to the code of ethics of 
certain medical socicties, and that 1t was proper to exclude a certain physician who was 
guilty of “flagrant disregard of the standards of professional conduct adopted by the 
association and socictics of the learned and honorable profession of which he was a 
member, and acts regarded by the great body of physicians and surgeons as unprofes- 
sional and discreditable, 1f not disreputable” The court added 

, The directors were confronted with the question whether the sick and afflicted in 
their care, or who should come to the institution for relief, should have the benefit of 
the attention, experience, skill and learning of the great body of physicians and sur- 
geons, or be committed wholly to the hands of the appellant The hospital had its 
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existence for the purposes of extending relief to the sick and afflicted and of relieving 
their pain and suffering . + . Under the by-law the appellant, in order to obtain 
admission to the hospital as a physician, had but to abandon practices which the com- 
mon judgment of his professional brethren branded as discreditable, and which are so 
commonly resorted to by quacks and charlatans” 


Now, if a hospital cannot exclude a reputable physician from obtaining admission 
to the institution to treat his patients, for stronger reasons a reputable funeral director 
cannot be excluded Plainly, the hospital authorities have a greater right to control the 
matter of treatment of patients than they have to control the matter of burial of pa- 
tients whose death has terminated the purpose for which the patients lia se been received. 
_ Should a particular embalmer or funeral director possess a reputation. for grossly 
improper handling of bodies or of customarily disturbing the quiet or order of the 
hospital to the annoyance of the hospital authorities or patients in the institution, there 
would seem to be no doubt but that the authorities might forbid his admission to the 
hospital But, plainly, they have no right to exclude a particular member of the under- 
taking profession for the purpose of giving a competitor a monopoly of the burial of 
patients dying in the institution 

There 1s no law better settled than that the next of kin of a deceased person 1s 
entitled to the possession of a deceased person’s remains for the purpose of decent inter- 
ment, and that any interference with this right 1s an actionable wrong One of the 
leading court decisions on this subject was handed down by the New York Court of 
pbpedls in the case of Darcy v Presbyterian Hospital, 202 New York Reports, 259, 
wherein it was decided that 1f immediately after the decease of her son, plaintiff, as 
his nearest surviving next of kin, demanded his body of the hospital, sending a 
funeral director, and if the hospital refused to deliver it until performance of an 
autopsy, to which plaintiff refused her assent, the hospital was iiahic in damages, as- 
suming that the death did not occur under circumstances making a coroner’s case 

_ In that case, the lability was based on a mutilation of the body, as well as deten- 
tion, but the opinion of the court, which contains extended reference to other similar 
cases, plainly shows that refusal to surrender the body on demand was unlawful. 

And, in the case of O'Donnell v. Slack, 123 California Reports, 285, the California 
Supreme Court said 

“The duty of the burial of the dead is made an express Iegal obligation, but, aside 
from the obligation, there is a right, well-defined and untversally recognized, that in 
disposing of the body of deceased the last sad offices belong to the next of kin, within 
which phrase, as here employed, 1s included the surviving husband or wife This right 
had its origin im affection for the dead, in religious * clef in some form %f future life 

ee Bur, while this having its origin in affection and religious sentiment, it soon 
came to be recognized as a strictly legal right, and the next of kin, while not in the full 
Proprietary sense ‘owning’ the body of the deccased, have property might in the body 
which will be protected, and for violation of which they are entitled to indemnification 
Thus sf the right 15 1nlerfercd unth, damages will be awarded . . . Therefore, 
in a case such as this neither the court mm probate nor the personal representative has 
any right to the body of the deceased, nor any right to control the manner of disposing 
of the remains, nor to dictate the place of interment” 

If a probate court or personal representative of the estate has no right to dictate 
to the next of kin how or where decedent’s body shall be interred, it must follow that a 
hospital can have no right to dictate who shall make the interment Patients entrust 
their living, and not their dead, bodies to the control of hospitals If a hospital could 
dictate who 1s to carry a body away from its premises, then 't could say that a dis- 
charged patient shall not be permitted to leave its wall except by taking a yellow tax: 

In view of the law above mentioned, we are of the opimion that when a paticnt 
18 admitted to a hospital, the hospital authorities are bound to surrender his body, in 
the case of his death, to any funeral director selected by the next of kin, unless, per- 
haps, the selected director’s practices are im some way violative of the good order 
of the hospital. By reason of the general practice of employing funeral directors 
to take charge of the embalming and movement of bodies from the death chamber 
to the grave, there 1s an implied understanding between hospital authorities and the 
next of kin of persons dying in such an institution that a funeral director chosen by 
surviving relatives shall be permitted to enter the hospital for that purpose 

We are clearly of the opinion that when hospital authorities wrongfully refuse to 
surrender possession of a body .n an instance of this kind the surviving relatives, or 
the funeral director employed by them, is entitled to maintain legal proceedings to secure 


custody of the body for burial : ‘ 
And: in our judgment, the funeral director discriminated against by an agreement be- 
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tween hospital authorities and a favored funeral director or set of funeral directors 
has additional legal remedies § E has 

Most of the states have an anti-trust law similar to that in force in [Ilinois, mak- 
ing it unlawful for persons, firms or corporations to enter into combinations for the 
purpose of lumting competition in the sale of goods Under such statutes, we believe 
that a funeral director mjured by an agreement between his competitors on one 
side and of hospital authorities on the other, whereby it 1s contemplated that meas- 
ures will be taken to restrain the exercise of surviving relatives’ right to choose the 
funeral director from whom necessary funeral supplies are to be purchased, would be 
justified in complaining to the prosectiting authorities with a view to institution of prose- 
cution under the anti-trust law, as well as in suing for damages for invasion of his lega 
rights f ‘ 
; And, apart from the antt-trust law, there is good ground for taking the view that 
an agreement between a funeral director and a hospital that relatives shall be re- 
fused permission to remove their dead unless they employ such a funeral director 
amounts to an unlawful and actionable conspiracy to.injure competing funeral directors 
in their business ; ’ ; 

By what we have said st is not intended to be intimated that hospital authorities may 
not recommend the employment of a given funeral director, although the next of 
kin may have indicated a desire to employ someone else, but only that there ts no 
right to coerce the surviving relatives into the selection of the hospital’s favored 
funeral director. eae 

In closing, we draw attention to one more legal aspect of cases of this kind. 
Should any person, for the purpose of dissuading another from employing a certain 
funcral director, make false statements as to his reputation or qualifications, there 
would be a piam case of hbel or slander, according to whether the statement 
be made orally or mn writing As said m a recent decision of the Iowa Supreme 
Court in a case in which the right to recover for defamation of one undertaker by 
another was upheld: “The general rule 1s that when language 1s published concerning 
a person or his affairs, which from its nature must, or presumably will, as its natural 
Taree consequence, occasion him pecuniary loss, its publication is libelous in 
itse 

Arizona’s Legislature in 1921 set a worthy example for the legislatures of other 
states, by cnacting a law which makes it pumshable offense for one in charge of a 
hospital to deliver a body to a funeral director other than the one designated by the 
family, relative or friend of the decedent, 1f family, etc, be known It 1s the duty 
of the hospital superintendent, etc, to notify persons known to be interested when 
death occurs and to prevent removal of the body until opportunity is afforded for desig- 
nating a funeral director 

“Will you advise me on the following subject,” wrote a funeral director to 
Embalmers’ Monthly legal department 

“One day last week a woman and her son came into my office and told me her 
husband had died, and wanted me to take cnarge of the body. I took over my embalm- 
ing board and laid him out ready to embaim, but in the meantime she notified the lodge 
members of his death and they came down with another undertaker, and he ordered 
me out, and also threw my goods out and damaged them Now, the family of the de- 
ceased did not want this other undertaker and told him so; they wanted me, for they 
had called me in the first place, and even selected the casket from me But the lodge 
members overruled the woman, and the other undertaker took charge of the body. 

. .., Now, what I want to know is what can I do about this matter? Can J sue him, 
civilly or criminally? The family 1s with me.” 

The following opimion was given: 

“You have several possible causes of action. First, you can recover against tie 
other undertaker damages done to your property by his throwing it out To your 
actual damage, a jury would be warranted in adding punitive or exemplary damages 
—a Bort of penalty allowed by the law for malicious or aggravated wrongs deliberately 
committe 

“Then you are entitled to damages against him for wrongful interference with your 
performance of a valid cortract already made with the widow Anyone who induces 
another to break an existing contract is liable in damages Here again I am of the 
opinion that exemplary damages could be added to the ac‘ual damages, because of the 
delsberate and malicious interference Your actual damages under this head would be 
the loss of profits resulting from your being prevented from carrying out the contract. 

In a suit against the undertaker to recover the damages above mentioned, it would 
be proper to join as defendants every one of the lodge members who took an active 
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part in forcing him in your stead. They are liable because they aided in the perpe- 
tration of the wrong against you. 

“Jf the other undertaker or any one of the lodge members laid their hands upon 
you under threat to expel you from the house, they are liable in damages for the as- 
sault, and would also be subject to prosecution tor the assult 

“Technically, the widow would be lable to you for your loss of profits in the 
transaction 1f she finally consented that the lodge’s undertaker go ahead with the funeral 
arrangements, in your place That would amount to a breach of contract with you. 
But as the family appears to be friendly and favorable te you, I would make no claim 
against them, enforcing the claim, instead, against the undertaker and the interfering 
lodge members 

“The opinion thus far expressed proceeds upon an assumption that the deceased 
man left no will or direction taking away from the widow the right to say who should 
conduct the funeral, and it 1s not likely that there was any such provision in the will 

“The law 1s that a person during his lifetime may by will or contract control his 
own funeral arrangements, But where he docs not exercise this right (and it is very 
seldom exercised) the law casts upon the wife the right and duty of piovrding for 
her husband’s burial _ In such case the fact that he may be a member of a lodge which 
confers funcral benefits gives that lodge no right to supersede the widow. She may 
accept or reject the benefits as she pleases 

“Therefore, the lodge members exceeded both their legal rights and common de- 
cency 1f they persisted in dictating the funeral arrangements beyond the poimt that was 
agreeable to the family, assuming that the deceased had not exclusively authorized them 
to attend to all such arrangements Had the fainily not finally yrelded to the todge’s 
control of matters, and there had been forcible interference by the other undertaker 
and the lodge in carrying out the funcral, the members of the family would have had 
a valid cause of action for damages against the offenders But as the family seems 
to have finally yiclded to the insistence of the lodge’s representatives, there 1s no cause 
of action in favor of the surviving wife and other bereaved relatives Yet this fact 
does not prevent your right to damages for invasion of your <iglits, as above stated 

“As these unseemly disputes occasionally arise at the deathbed, it is worthy of 
remembrance by every undertaker and funeral director that his right to take charge of 
funeral arrangements depends upon agreement with the person who has the primary 
right to control the burial The surviving wife or husband has the first right, where 
the deceased has not Ieft directions covering tiie matter. Other relatives, and much less 
outsiders, have no right to make binding arrangements for the funeral in conflict with 
those made by the widow [Exceptions to this rule arise only in rare cases where hus- 
band and wife are living apart, and the survivor by unreasonable delay .n making burial 
arrangements or some other act disqualifies himself or herself from interfering with 
arrangements made by some more interested person, especially where such arrangements 
were apparently agreeable to deceased 

‘For the reasons stated, I do not doubt but that you have a valid claim for dam- 
ages against the other undertaker and those lodge members who actively interfered 
with you at the house 

“It is probable that at a trial, the defendants would rely on the fact that the widow 
telephoned the lodge, and that they would claim that this manifested a desire on her 
part that they take charge of the arrangements But defendants could not get far 
with a defense of this kind, for it 1s plain that she merely invited them to participate 
in the funeral to the extent that she had not made contrary arrangements At least 
when the representatives of the lodge arrived at the house they discovered that she did 
not desire them to attend to the employment of an undertaker, and if you have fully 
stated all the circumstances affecting the case they were guilty of most unwarranted 
and unfeeling conduct both toward you and the bereaved relatives ” 

The other funeral director does not scem to have ever heard of Section 5 of the 
Code of Ethics, which see in another chapter. 
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CHAPTER XI 
PURCHASE OF SUPPLIES, ETC. 


Section 33 RicHT To CaNceL Purchase oF Goops 


An industrial disaster caused a Western funeral director to place an order with a 
casket company for a good sized lot of caskets His wife, acting without authority 
from him, ordered a large number of burial suits from the same company Without 
optnrg them the funeral director returned the suits to the company, Paying all trans- - 
portation charges ‘Ihe company refused to accept the return as in cancellation of 
the contract, and question arose as to the rights of the funeral director. 

It seems quite clear, on the facts stated, that the question of liability turns solely 
on the nature of authority, 1f any, which the funeral director had conferred on his wife 
in relation to the business If the wife had apparent, although not actual, authority 
to place the order, the funeral director 1s bound If there was a valid order, the 
contract was so far executed that there was no right to cancel tt without the consent of 
the casket company q 

The mere fact that the funeral director’s wife placed the order in his name does 
not bind him any more than 3f it had been placed by an absolute stranger A wife has 
no sophed power as such to bind her husband by contracts made in his name without 
authority. 

Eut where the wife is permitted to exercise general powers in the matter of plac- 
ing orders, etc, third persons and concerns are entitled to rely upon the apparent 
authority conferred upon her, the same as where the funeral director places a salaried 
employe in charge of his place of business In short, where a funeral director places 
his wife or anyone clse in a position where they have apparent authority to make 
purchases, he becomes bound by all purchases fairly within the scope of the business 

It 1s not disclosed just how far this funeral director had permitted his wife to 
place orders, and therefore it 1s smposible to express a definite opmion concernng his 
liability If she merely did clerical work for him and was required to secure his as- 
sent to the placing of orders, and 1f this order was placed Without his authority, he 
might escape lability But if he had permmtted her to use her own judgment con- 
cerning the nature and quantity of goods to be ordered, he 1s probably bound. 

And even 1f she had neither actual nor implied authority to place the order, if 
he knew that 1t was placed and did not take reasonably prompt steps to have the order 
cancelled he would be bound on the theory of aratification of her unauthorized act 

Should it appear that there was no authority, express or implied, for placing the 
order, and that it was not ratified, the funeral director would not be liable But the 
wife would be personally lable to the casket company for the loss entatled by the 
company through her wrongful assumption of authority, Therefore, it appears that 
the graceful and equitable thing to do 1s for the funcral director to receive and pay 
for the goods, unless he can reach a satisfactory adjustment whereby the company will 
keep the goods and he will reimburse the company for its Joss of profit, 


Section 34 RicHt to Recover Down PAYMENT 


An interesting decision has been handed down by the Massachusetts Supreme Judicial 

urt in a case involving the right of a contract buyer to recover a down payment 

where an order for a motor hearse was cancelled because of failure of the seller to 
deliver within a specified time (12t Northeastern Reporter, 21 ) 

Plaintiffs placed a written order with defendant for the hearse, the contract 
containing this clause. “A payment of two hundred and fifty dollars accompanies this 
order, which is to be returned only if the order 1s not accepted ” 

, It seems that plaintiffs cancelled the order after 1ts acceptance by defendant, because 
delivery was not made within the agreed time, and defendant refused to repay the $250, 
claiming that the only condition on which the money was returnable—refusal of the de- 
fendant to accept the order—had not arisen; in fact, that the order had been accepted. 
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But the court holds that plamt:ffs, having lived up to their part of the contract, were 
entitled to return of the $250 on an excusable termination of the contract for failure of 
the defendant to make timely delivery 


Section 35. Wuo Bears Freicnut CuHarces 


A decision handed down by the Georgia Court of Appeals in the case of Gate City 
Coffin Company v Paulk, 106 Southeastern Reporter, poe, makes an application to the 
undertaking business of a fundamental principle of sales law applicable to commercial 
transactions gencrally 

, the plaintiff sold to the defendant some undertaker’s supplies, and the defendant 
paid the bill, excepting $8.81, which represented freight charges on the shipment The 
courts were later called upon to determine whether or not the contract of the parties 
imposed lability on defendant buyer to pay the freight charges The controversy was 
decided in plaintiff's favor, although the circumstances evidenced good faith on de- 
fendant’s part in resisting payment The court’s decision 1s in Iine with what the courts 
generally hold 

The invoice covering the supplics referred to “attached terms,” and the term sheet 
referred to contained the following provisions 

“Kindly note our terms If you discount the incloscd invoice: (1) Deduct such 
part cf the freight as the mvoice allows (2) Do not deduct that part of your freight 
bill that 1s added for war tax The government expects you to pay your part of the 
war, and if it 1s deducted from our bill the scttlement will be returned to you 3) 
After deducting the freight, then take off 2 per cent for cash discount if yor pay within 
jo days from the date of invoice (4) Return to us your paid fre:gnt bill with your 
remittance ” 

The invoice allowed no deduction for freight f 

The trial yudge thought the term sheet and the invoice were ambigttous as to freight 

_ charges But, on appeal, the Court of Appeals held otherwise, saying 

“We cannot agree with him that the contract was ambiguous The invoice ex- 
pressly refers to the term sheet for the terms, and this term sheet specifically says, in 
the very first paragraph, that only such part of the freight should be deducted from 
the bill as the invoice allows, and by reference to the invoice it will be seen that no 
freight whatever 1s allowed It follows, therefore, necessarily that the purchaser was 
to pay the freight We conclude that in holding that the contract was ambiguous, and 
im referring its proper construction to the jury, the court committed an error, as in 

- our opinion the express terms of the contract demanded a verdict for the plaintiff” 

In passing, however, it is not to be inferred that the terms of an invorce necessarily, 
or even ordinarily, fixes the hability for freight charges, as between buyer and seller, 
If there has been an order or contract signed antedating the invoice, that will control over 
the terms of the .nvoice In other words, when a contract of sale has been made, the 
rights of the parties will not be changed by terms stated in the invoice, unless those 
terms conform to the contract or are assented to by the bnyer 

In the Georgia case, however, the parties appear to have agrecd that the true con- 
tract was stated in the invoice and the attached term sheet 

Whether the transaction be viewed 1n the light of a contract silent 1n its terms as to 
who should pay the freight, or as fixing liability for the freight by the terms of the 
invoice and term sheet, 1t seems that the decision of the Court of Appeals is sound. 

oods are supposed to be “delivered” by the seller to the buyer at the place where 
the goods are at the time the contract of sale 1s made, except as there happens to be 
Spies understanding to the contrary ‘This is a fundamental principle of the law of 
‘sales 

By almost universal custom, however, it is understood that where a retai! merchant 

living in one city, gives an order to a manufacturer or retail dealer ving sm another 
* city, the buyer is not bound to send some one to the seller's place of business to get 

the goods and ship them On the contrary, universal custom imposes on the Seller the 
' duty to see that the goods arc properly packed and shipped to the purchaser 


But when the seller has properly shipped the goods, billing them to the buyer, it is 

_ presumed that delivery has been made to the buyer, in the absence of agreement to the 

contrary In other words, the railway company is treated as the agent of the buyer 

for the purpose of transporting the goods There 1s a constructive delivery to the buyer 

and he must bear the expense of transportation and the risk of loss in transit, so far as 

the seller 1s concerned, that 1s where the shipment 1s made to the buyer and nothing 
has been said as to who should pay the fre:ght, or where delivery was to be made 

If the buyer intends to insist on the seller paying the freight he should either have 

the order or contract read “delivered f. o b, Jonesville” (destinatio. ), or “freight al- 
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lowed to Jonesville,” or something else showing a mutual understanding that the seller 


is to pay the freight 
Secrion 36. Deazincs Wit Travetinc SALESMEN 


Subject to the qualifications stated below, it is fairly well settled law that the only 
authority which a traveling salesman has 1s to receive orders to be transmitted to his 
employer. Contrary to what many may suppose, he has no implied power, by the mere 
fact of his employment, to make a binding contract to sell goods. In special instances 
the traveler's authority may be enlarged by special instructions or by his employer’s 
customary approval of his dealings with customers, but every buyer from a commercial 
salesman 1s bound to ascertain at his own peril the scope of the salesman’s authority. 

Hence, while a traveling salesman would have implied authority from his house 
to solicit an order for goods dealt in by his house, he could not bind the house by an 


absolute contract of sale so as to subject his employer to liability 1n damages on failing 


to fill the order But, of course, an unauthorized contract made by him would become 
binding on his house failing to repudiate it promptly on being advised as to its making 
And such a contract 1s ratified as a whole 1f ratified in part, for st is law that an em- 
ployer cannot ratify a representative's unauthorized act so far as it is beneficial and 
repudiate the rest of it : : . 

Since an order for goods given by a customer to a salesman is in effect a mere 
offer to buy on the terms stated in the order, it follows that no binding contract for 
the sale is made until the order has been received by the wholesale house and has been 
accepted The acceptance which will turn the order into an agreement on the part of 
the customer to buy, and on the part of the wholesale house to sell, although usually 
indicated by a written acceptance, may be established by any conduct on the part of the 
house manifesting a purpose to accept it, as by making shipment or by asking shipping 
instructions 

Apart from express authority or custom, the traveler has no authority to collect for 
goods ordered nor amounts due on old accounts Cases have occasionally arisen where 
a salesman has made large collections and then absconded The right of his employer - 
to recover the amounts again from the customers 1s declared by the courts to rest upon 
custom or express instructions If it appears that the collections were authorized, the 
employer must bear the loss; otherwise it falls on the custcmer. By the great weight 
of judicial authority 1t 1s held that, where a salesman is entiusted with the goods sold, 
he has implied authority to collect for them, and that payment to him is payment to his 
employer But where he is merely employed to solicit orders there 1s no such authority 
by the mere fact of his employment It 1s held, however, that this question may 
affected by generat trade custom as well as by previous dealings between the parties, 
So if in given territory there 1s a custom to make payments to traveling representa- 
tives, so general that it must be known to a certain wholesale house, that house will 
be bound by payments made to salesmen, unless customers have been notified that the 
salesman was not so authorized in the particular instance And, as may be supposed, 


vw 


- 


a house which has received payments through its salesman, without repudiating his © 


authority to collect, cannot afterwards assert his want of power to make a subsequent: 
collection, unless notice to the contrary has been properly given, , 

_ Notice that payments must be made by remittance directly to the house may be> 
printed on letter heads, invoices, etc, but there are several decisions to the effect that © 


a customer 1s not necessarily chargeable with such notice if 1t was printed in small ; 


type and escaped his attention without carelessness on his part. 

A traveling salesman has no implied power to sell his samples, nor to indorse the 
name of his employer on checks received on account. 

There 1s a commonly entertained misconception concerning the legal authority of a 
salesman to bind his employer by the making of warranties of quality, etc., of articles., 
for whic. orders are taken It is probably generally assumed that whatever the sales- - 
man may say to induce a customer to buy 1s just as binding upon the seller as if he 
had made the representation personally instead of through an agent 

But the Hythe Term of the New York Supreme Conirt in disposing of the case. 
of Eichler v. Kahnweiler, 178 New York Supplement, 257, shows that a salesman’s war- 
ranty is binding on his employer only when it has been expressly or impliedly authorized 
or when its making has been ratified f 

Where it 1s not shown that the salesman ha been directly authorized to make a 
representation or warranty, it is held by the court that it must appear that “such 
authority can be imphed from the fact that it is customary for agents to give a war- 
ranty on sales of merchandise of that description ” 

The New York decision also establishes the point that when a buyer claims that 
there has been a breach of a warranty made by the seller’s salesman, the burden rests 
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on the buyer to “prove either oe Gi ress authority or the custom from which the 
implied authority is presumed.” er words, it f not incumbezic on the seller af- 
firmatively to disprove the setlcters ipl sade in the particular regard 

The opinion recognizes that where a dealer accepts the benefits of a contract ne- 
gotated by his salesman, knowing thst the latter has transcended his authority by making 
some representation or warranty, the transaction becomes just as binding as if it had 
been fully authorized, But it 1s ruled that where no actual knowledge of the sealing 
_of a warranty has been brought home to a dealer, “the mere delivery of ponds and ac- 

ceptance of part of a purchase price is not sufficient to render him lable for the 
representations of the salesman.” 


CHAPTER XII 
THE FUNERAL DIRECTOR AS A DEBTOR 


Sectton 37. In GENERAL 


“The business of an undertaker 1s not the business of a merchant or trader. It 
would come nearer being a profession than a trade An undertaker sells nothing except 
his skill in preparmg dead bodies for burial and*attending their interment” So re- 
marked the Mississipp1 Supreme Court in the late case of Sayers & Scovill v Doak, 8 
Southern Reporter, 917 : 

The court holds that the Mississippi: “business sign statute’—which provides, 
among other things that 1f a person shall transact business as a trader or otherwise, 
and fasl to disclose the true owner of the business by a sign in letters casily to be read, 
to be placed consp.cuously at the place where the business 1s carried on, all property, 
ete, acquired in connection with the busincss shall be treated, as to creditors, as his 
property—applies only to traders and merchants and persons of the same general char- 
acter as traders and merchants ‘ 

It is further held in the same case that where one engaged in the furniture and 
undertaking business has mortgaged property used in connection therewith—in this case, 
a motor hearse—the mortgage 1s enforceable against general creditors claiming under an 
assignment made by the mortgagor for the benefit of creditors 

The safhient parts of the court’s opinion are as follows 


“The facts necessary for a proper consideration of the questions involved are as - 


follows Meaders, the insolvent debtor, bought the funcral car in question from appel- 
lant sometime during the year 1920 (the assignment was made on the 12th of March, 
1921), and to secure the purchase money for the same executed and delivered to appel- 
lant a mortgage on said car, which was acknowledged and filed for record and recorded 
in the office of the chancery clerk of Grenada county, in which county Meaders carried 
on his business and had said car located At the time of the assignment by the in- 
solvent debtor, Meaders, he had pa:d only one of the purchase-moncy notes for said 


car The cross-petition of appellant avers that Meaders at the time the car in question | 


was bought by him and also at the time of the assignment was engaged in the furnt 
ture and undertaking business, under the name and style of J P. Meaders Furniture 
Company. The answer of the receiver to appellant’s cross-petition states that Meaders, 
the debtor, was doing business under the name and style of J. P. Meaders Furniture 
Company and was engaged in selling furniture and buying and selling coffins and 
burying people and had a regular place of business in the city of Grenada, and that 
said hearse was acquired and used in said business A 

“Two questions arisc, the solution of which gocs to the root of and settles the 


whole controversy in this case, making it unnecessary to consider the other questions - 


argued by counsel; and they arc: First, whether by virtue of our statute . . . . 


under the facts of this case, the funcral car involved was freed from appellant’s mort- 


gage, and subjected to the claims of general creditors, and, 1f not, second, whether 
appellant’s mortgage, although the funcral car was therein improperly described, and 


said mortgage was not recordable, 1s enforceable as a lien against said car in the hands. 


of said receiver 

“The court has held in several cases that this sign statute had no application 
whatever to any kind of business, except that of merchants and traders and persons 
cjusdem generis. 

“It was held in Smith v Perkins, 112 Miss, 870, 73 South 797, under chapter 90, 
Laws of 1916, requiring cach dealer in coffins, 1f an undertaker, to pay a privilege 
license of $100, but providing that a merchant carrying coffins in yimee and paying a 
privilege tax on the stock shall pay a tax of $5 1m addition to the tax required of him 
as a merchant, that where the merchant carries a stock of coffins in addition to his 
other stock and takes charge of dead bodies and prepares them for burial, he cannot 
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escape the $1co privilege tax required by an undeftaker. The court said that the 
business of an undertaker was a distinct psaisasien » that the undertaker took charge 
~ of the corpse and prepared 1t for burial and attended to its interment, which was an en- 

tircly separate and different business from that of a merchant dealing in coffins he 

- -“The Susiness of an undertaker is not the busimess of a merchant or trader. It 
would come nearer being a ceeeyed than a trade An undertaker sells nothing except 
his skill in preparing dead bodies for burial and attending their interment 

_ “It may be conceded for the purpose of this decision that the mortgage in question 
is void because the hearse was not properly described therein, and, furthermore, that 
it was not entitled to be recorded because not properly acknowledged, and for the 
further reason that the acknowledgment was not properly attested by the notary public 
taking it, and still 1t was an equitable lien on the hearse because the law is that where 
an abortive attempt has been made to give a mortgage, still 1t will be given the effect 
and operation of a mortgage in equity, and, like other equities, it 1s maintamable, not 

against the grantor in such mortgage, but is against all others, except imnocent 

purchasers for value without notice The applicable principle is that equity considers 
that done which ought tobe done. . . . 

“The receiver here stands in the same attitude as the debtor, Mcaders, with reference 
to this mortgage Meaders could not contest it on any of the grounds mentioned. The 
receiver 1s a mere voluntecr, with no greater rights than the debtor. He cannot claim 
any rights as an innocent purchaser for value without notice. The appellant has the same 
right exactly to enforce its mortgage against the car in question in the hands of the 
receiver that it had while in the hands of Meaders, the insolvent debtor . . . The 
receiver took the funeral car with this mortgage on 1t whether he knew it or not and 
whether he had constructive notice by record or not” 


Section 38. Vauipiry or ComProMISE AGREEMENT 


The Arkansas Supreme Court was called upon to determine the right of a bank 
to proceed to levy upon a funeral director’s stock, which he had transferred to his wife, 
as os mean of satisfying a claim of the bank against him (205 Southwestern Re- 
porter, 

rf The funeral director was insolvent and the bank was his largest creditor The bank 
aided the funeral director in settling his other debts at fifty cents on the dollar, 
but it later became a matter in dispute whether the bank agreed to accept less than 
the full amount due it The bank issued a receipt stating that the funeral director 
had paid $2,250—half the amount of his indebtedness—in full satisfaction of the bank’s 
claim, but it appeared that a mistake was made in crediting the funeral director on the 
settlement, that $225 was due from him to complete the agrecd settlement, and that he 
refused to correct the mistake or make the payment. 

Under these circumstances, the court held that the compromise agreement became 
unenforceable and did not preclude the bank from collecting the full amount actually 
due from the funeral director. By refusing to abide the compromise agreement he upset 
the settlement 4 

The court further decided that a conveyance of the undertaking business by the 
indebted owner to his wife was void as against the bank's claim, it appearing that there 
was no compliance with the laws of the state jenn creditors to be notified before 
a stock of goods 1s sold in bulk But it was decided that the bank could not hold all 
the s transferred to the wife; that the bank was merely entitled to hold a percentage 
of the value of the goods based on the proportion its claim bore to the entire indebtedness 
of the undertaker. 


Secrion 39 Exemprion RIGHTS 


In most of the states there are in force statutes designed to enable insolvent debtors, 
and particularly those who are heads of families, to claim as exempt from seizure to 
satisty their debts articles reasonably necessary to enable carrying on their profession or 

- occupation—that is, their trade tools and fixtures to limited value. : 
t funeral directors fall within the spirit of these beneficent laws is shown by 
court decisions ; 
_ Jn one of the cases—Steiner v. Marshall, 140 Fed Rep, 7r0—it appeared that 
Marshall, a funeral director, became a voluntary bankrupt, and thereby entitled to the 
exemptions provided by the laws of his state, Maryland Those laws created an 
exemption covering “all tools or other mechanical instruments or appliances moved or 
worked by hand or foot, necessary to the practice of any trade or profession,” etc. 
Fly so clarmed the following mentioned articles, which had been appraised at less 


RO stming satchel, and instruments, other small tools, engraving machine, embalm- 
8 


ing boards, couch, canopy, six rugs, two pairs of black cloth pedestals, one pair of 
white pedestals, one pair of brass pedestals, three pair of wooden pedestals, one 
candelabrum, four door crapes, one transfer case, four ice boxes, one church truck, 
two black catafalques, one white catafalque, one undertakers’ wagon, one undertakers 
Dayton wagon.” 4 

v The United States district judge having jurisdiction of the bankruptcy proceeding 
allowed the claimed exemptions, excepting as to the Dayton wagon The trustee in 
bankruptcy appealed, but the Circuit Court of Appeals, Fourth Circuit, affirmed the 
ruling of the judge, saying: Bews ; 

“The articles ordered by the District Court to be delivered to the bankrupt as 
exempt under this section of the General Laws of Maryland, of which counsel say there 
is no construction by the Court of Appeals of that state, are appraised at considerably - 
less than $500; and, though we have not been favored with an authority, it 1s agreed 
by counsel undertaking, under the laws of Maryland, ts a profession The district 
judge by his order, after hearing the testimony, concluded in the language of the 
statute that the articles named in the schedule as exempt were necessary to the practice 
of the bankrupt’s profession and ‘used in the practice thereof’ It seems to have clearly 
the intention of the Legislature of Maryland, in_passing the section in question, to 
exempt such personal property, and we see no reason to differ in the concluston reached 
by the district yudge This court was treated to a learned discussion as to the construction 
placed upon different statutes and the definition of terms used in such statutes, but it 
is not deemed necessary to go into these matters, as the statute clearly means that 
articles necessary to the practice of any trade or profession, and used in the practice 
thereof, shall be exempt from execution The expression ‘moved or worked by hand 
or foot,’ does not seem to be entitled to the importance sought to be given it Those 
words evidently apply to machinery. The governing idea in the section seems to be 
that the articles exempted are those necessary to the practice of the trade or profession, 
not moved by steam, electricity, or other motive power than hand or foot” 

A decision throwing light on the right of funeral directors to claim exemption 
of stock on hand 1s to be found in the case of McAbe v Thompson, 27 Minn Rep., 134. 

Minnesota, like several other states, has a law which exempts from execution for 
debt “the tools and instruments of any mechanic, miner, or other person, used and 
kept for the purpose of carrying on his trade, and, in addition thereto, stock in trade 
not exceeding $400 in value” Applying this law m the case above mentioned, the 
Minnesota Supreme Court decided that the statute was broad enough to include within 
its benefits persons engaged in any trade or business requiring, to carry it on, the use 
of tools and implements, and who gain a livelihood, in whole or in part, by such use 

“Besides the tools and implements which every such person may hold as exempt 
under this statute,” proceeded the court, “he is also entitled to hold as, in addition thereto, 
his ‘stock in trade,’ within the limits specified as to value. This refers to the stock of 
materials belonging to the owner of the tools and implements, and which he has 
provided and holds for the purpose of enabling him to make their use a beneficial or 
profitable one as a means of support. It includes all the materials got and held for that 
purpose, in whatever condition or state of preparation for use they may be, so that they 
are puitable and adapted to the end in view, and to the particular business in which he is 
engage 

_in the Minnesota case, 1t appeared that the debtor was engaged in the business of 
buying unfinished burial caskets, finishing them, and fitting them up for sale and use, 
the work being done by him personally. The property which the court found to be 
exempt consisted of several unfinished caskets. The decision says- 

“They constituted as much a part of his stock in trade, within the meaning of the 
statute, liberally construed as it must be, ag did the screws. nails, trimmings and 
lung which were used in completing them.? 


CHAPTER XIII 
BURIAL RIGHTS AND DUTIES 


Section 40 Lecat Status or Bonres 


The question has been frequently debated before sudges as to whether 4 corpse is 
property, so far as concerns the right of the surviving next of kin to controf its disposi- 
tion, or to recover damage for any indigmtty to which it may be subjected The policy 
of the law on this point 1s summed up by the Minnesota Supreme Court in the fol- 
lowing language in the case of Larson v Chase, 47 Minnesota Reports, 307. 

“While it may be true still that a dead body is not property in the common com- 
mercial sense of that term, yet in this country it 1s, so far as we know, universally held 
that those who are entitled to the possession and custody of it for the purposes of decent 
burial have certain legal mghts to and in it, which the law recognizes and will protect 
Indeed, the mere fact that a person has exclusive mghts over a body for the purpose 
of burial leads necessarily to the conclusion that it 1s hrs property in the broadest and 
most general sense of that term, viz, something over which the law accords him ex- 
clusive control But this whole subject 1s only obscured and confused by discussing 
the question whether a corpse 1s property in the ordinary commercial sense, or whether 
it has any value as an article of traffic. The important fact 1s that the custodian of it 
has a legal right to its possession for the purpose of preservation and burial, and that 
any interference with that right, by mutilating or otherwise disturbing the body, is an 
actionable wrong” 


Section 41—Ricut to Contro: BurraAL AND FuNERAL ARRANGEMENTS 


The general rule of law is that “upon the death of a married person, the surviving 
spouse has the paramount right as to the custody of the remans of the deceased and its 
burial” 17 Corpus Juris, 1139 

But this general rule 1s subject to reasonable qualifications, as is noted by the legal 
authority just quoted from: : 

“There is no universal rule regarding the right of persons to bury the dead, but 
each case must be considered in equity on its merits. The right of sepulchre 1s not an 
absolute one, but must yield when the demands of justice require such subordination 
Therefore no matter in whom the right of burial rests, it 1s in the nature of a sacred 
trust for the benefit of all who may, from family ties or friendship, have an interest in 
the remains; and in case of a contention the court should assume an equitable jurisdic- 
tion over the subject, somewhat in analogy to the care and custody of infants, and 
should make such disposition as seems to be best and right under all the circumstances 
The duty resting on a person to bury the person deceased carries with rt the corre- 
sponding right to determine the place of sepulture; but this right must be exercised 
with a proper observance of what is due to public propriety and to the feelings of rela- 
tives, and it may be overruled by other considerations” 17 Corpus Juris, 1138. 

The general rule above stated—that giving the husband the paramount right to 
control the burial of hrs deceased wife’s remains—has been declared in decisions of 
the highest courts of the following named states: California, Georgia, IHlinois, Ken- 
tucky, Maine, Maryland, Massachusetts, Minnesota, Missouri, Nebraska, New Jersey, 
New York, North Carolia, Ohio, Pennsylvania, Rhode Island, Texas and Wisconsin. 

But this rule must not be misundetstood as meaning that the mere existence of 
relationship of husband and wife will necessarily give the surviving spouse a para- 
mount right to control the burial of the remains of the other If it is unlikely that the 
decedent desired his or her spouse to have charge of his funeral a court will not permit 
such control So a Pennsylvania judge has unquestionably stated good law when he 


“If a husband and wife should quarrel and separate. if the family relation should 
be destroyed and the wife should return to her parents and thenceforth become again 
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a member of their family, and live under their protection and support, and dic in these 
circumstances, no chancellor, it 1s safe to say, would interfere at the instance of such 
a husband to prevent the parents from burying their daughter in such place and manner 
as they might desire” (Fox v Gordon, 16 Philadelphia Reports, 185, 187.) 

This is in line with the holding of the Supreme Court of the same state in the 
case of Pettigrew v. Pettigrew, 207 Pcnnsylyania Supreme Court Reports, 313, to the 
effect that the right of the kinsmen to Eee may be modified by circumstances of special 
intimacy or associatr.1 with deccased (See reference to that case in next section ) 

Another case in point 1s that of Wood v Butterworth, 65 Washington Reports, 344, 
in which the Washington Supreme Court decided that—where decedent had made his 
home for many years in one state and had expressed a wish to be buried in his home 
city in that state, wherc his former wife and two cluldren by his second wife were 
buried, but he died in another state where his sccond wife was then residing—this wish 
should be carried out, at the mstance of Ins parents, brothers and sisters, or other next 
of kin, as against an attempt by the second wife to cause interment to be made in seme 
other place of her selection ; 

What has been said carrics in mind the principal thought as to what the under- 
taker should do to kecp himself free from a possible claim for damages on the ground 
of having participated in a wrongful disposition of the remains im opposition to the 
right of the husband or mother to direct the place of burial 

Another practical point concerns the right of the funeral director to recover 
for his services on the theory of having properly followed the desires of those entitled 
to designate the place of burial It would sceri that the law on this point is as follows- 

If the husband’s wishes are disregarded, he would not be personally lrable for the 
funeral expenses, especially 1f the wife left an estate of her own In that case the 
funeral director should look to the estate for pay for his services, supporting his 
claim, 1f necessary, by proof that, notwithstanding the husband's opposition, the funeral 
was conducted 1n accordance with the deceased’s expressed desire, or with the desire 
of a parent or other person having a superior right, under the peculiar circumstances, 
to contro! the burial 

If it 1s intended to collect from some other person, and not from the decedent’s 
estate, there should be exacted from such person a distinct promise to pay 

The Califormia Supreme Court said, in the case of O'Donnell v Slack, 123 Califor- 
nia Reports, 285° 

“The body of one whose estate 1s in probate unquestionably forms no property 
of the estate It is recognized that the individual has a sufficient proprietary interest 
in his own body after his death to be able to make valid and binding testamentary dis- 
position of it The court in probate and the personal representative acquire jurisdic- 
tion from the last testament to sec that its provisions in this regard, as 1m all others, 
are duly ce: ecuted, but where, as in this case, the will 1s silent, the court 1n probate has 
no such power. The duty of the burial of the dead 1s made an express legal obligation; 
but, aside from the obligation, there 1s a mght, well defined and universally recognized, 
that in disposing of the body of deceased the last sad offices belong to the next of kin, 
within which phrase, as here employed, is included the surviving husband or wife This 
sient had its origin in affection for the dead, in religious belief in some form of future 
life It, therefore, early became a subject of cognizance hy the ecclesiastical courts But, 
while thus having its origin in affection and religious sentiment, it soon came to be 
recognized as 2 strictly legal right, and the next of kin, while not in the full proprietar 
sense ‘owning’ the body of the deceased, have property right in the body which will 
be protected, and for a violation of which they are entitled to indemnification Thus if 
the night is interfered with, damages will be awarded Therefore, in a case 
such as this neither the court in probate nor the personal representative has any right 
to the body of the deceased, nor any right to control the manner of disposing of the 
remains, nor to dictate the place of interment The proper expenses of such disposition 
may well be a charge against the estate, but the duty and might of burial are quite 
a ayo things from the duty and right of auditing and paying the expenses of such 

rtd 

t was decided by an Ohio court that where, in her younger and healthier years, a 
woman expressed a desire to be buried by the side of her husband, but in later years, 
after having been an invalid for some time, she frequently expressed a desire to be 
buried by the side of a daughter who cared for her during much of the time when she 
aly sie the courts should give effect to the wishes last expressed (8 Ohio Com. 

_ A widow has no property right in the body of her deceased husband, but a mere 
privilege to contro! the place and manner of burial, and is legally charged with per- 
formance of that service, but the next of kin have also some rights and duties, and 
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are not hable to the widow in damages where they bury the body in good faith, be- 
lieving that the widow has waived her privilege 

A widow may warve her privilege to control the place and manner of burial by 
abandoning her duties in that respect, and where she ts indifferent to the disposition 
of her husband’s remains and leaves them to be buried by his father she cannot re- 
cover damages from the father. 

_In an action by a widow against her father-in-law to recover damages for the 
burial of her husband’s body contrary to her wistes, evidence of her unchastity 1s ad- 
mussible on the 1ssue of damages. 

A widow cannot recover as damages the cost of removing her husband’s body 
from the place where it was buried by his father to the place of her choice before she 
has actually made such removal 

The above paragraphs sct forth the gist of the decision of the Texas Court of 
Civil Appeals in the case of Foster v Foster, 220 Southwestern Reporter, 215. 

In this case plaintiff w2s nonsuited in an attempt to recover damages against the 
father and uncle of her d*ceased husband on account of their having assumed control 
of the burial of the husband’s remains At the trial the evidence showed that plaintiff's 
husband diced at his residence at Yantis, tex., and that the defendants, his father and 
uncle, arrived early the next morning on being notified of his death. Flaintiff gave 
testimony tending to show that she had desired the burial to take place at Sulphur 
Springs, and that she did not want interment to be made at the family burying ground 
called Black Oak, controlled by defendants. On the other hand, the testimony for 
defendants tended to show that plaintiff had neglected to make any burial arrange- 
ments and that it was only after ascertainment of that fact that defendants made the 
burial arrangements and caused interment to be made in the Black Oak graveyard. 
The jury, accepting defendants’ version of facts of the case, brought in the verdict in 
their favor on which the trial yndge entered yudgment In affirming this judgment on 
appeal, the Texas Court of Civil Appeals at Texarkana said in the main part of its 
opinion: 

“The complaint here is, not that the remains were improperly or indecently in- 
terred at an unsuitable place, but that they were interred at a distance from Sulphur 
Springs, thereby depriving the appcllant and her children of the opportumty of being 
present at the burial and of visiting the grave in the future when they felt so melined. 
Some of the refused charges assume that a mere violation of the wife’s legal right to 
choose the burial place, however innocently done, creates a cause of action in her 
favor This 1s not our view of the law. The burial of the dead with reasonable 
promptness ts a duty which society has a right to say shall not be neglected While 
the surviving spouse has the prior right to designate the place and manner of burial, 
and 1s legally charged with the duty of performing that service, the next of kin also 
have some right and owe some duties unde: certain conditions 17 Cor. Juris, p. 11423 
8 Ruling Case Law, p 601 It would be manifestly unjust to penalize the humane 
conduct of a parent who, innocent of any evil purpose, buries the dead body of his 
son in the family burying ground The appellant had no property right in the body of 
her husband The law accords her the privilege of controlling the place and manner 
of burial in deference to the sentiments which are presumed to attend the relations to 
claim that privilege when she has abandoned the duties due upon such occasions 
Testimony was offered and admitted over the objection of the appellant tending to 
show that she was unchaste and untruthful There was other evidence, not objected 
to, that she and Dr Foster did not live happily together The jury might have con- 
cluded from all the evidence that the appellant was indifferent regarding the disposi- 
tron of her husband’s remains, left them for his father to dispose of, and that she in 
fact suffered no mental distress by reason of the burial at ‘Black Oak’ 

“The ruling of the court in admitting evidence as to the reputation of the appel- 
lant for chastity 1s the basis of an assignment of error It was contended that such 
testimony was irrelevant and mimaterial and was prejudicial to the appellant The 
principal damages claimed in her suit were for mental suffering duc to being denied 
the right to have her husband buried at the place of her choice The existence and 
extent of such suffering depends upon the presence of the love and affection which 
usually attends the relations of husband and wife It 1s not likely that a wife who 
has been untrue to her marriage vows would suffer to the same extent as one who 
had been virttious and foyal to her husband We think the testrmony was admissible 
upon the issue of damages 

“Appellant insists that she still has the right to have the body of her husband 
exhumed and reinterred at Sulphur Springs, and that she 1s entitled to the cost of 
such services, which she places at $250 Conceding that she may still clarm such a 
right and may also demand reimbtrsement for the expense it would entail, at would 


93 


not be proper to grant that relief in this suit. Until the expense has been incurred, 
she has not been damaged in that respect. She is not entstled to recover the cost of 
an enterprise which she has never undertaken and may not undertake 

“Complaint 1s made of the refusal of the court to grant the injunction asked for 
restraining the defendant from interfermg with the removal of the body in the future. 
The state of the evidence is such that there was in fact no opposition to that removal, 
and no occasion for the issuance of the writ.” , A 

The following review of two imteresting court decisions shows the considerations 
which sometimes govern courts in determining who, as between different relatives of 
a deceased person, has the right to control burial The chief importance of the ques- 
tion to funcral airectors lies m the right to take charge of a body in the face of 
opposition of relatives who do not acquiesce in funeral arrangements made by other 
relatives The case of Sny ler v Synder, 60 Hun 371, which was decided by the New 
York Stipreme Court, involved a state of facts which often ariscs. A man who had 
been twice married died, leaving his second wife without children. She desired that 
he be interred in her father’s cemetery lot, and claimed the right to have the burial 
made there, as against a desire of a son by the former marriage to have the interment 
made by the side of the graves of the wife and children of the first marriage. The 
Supreme Court decided that, although as a general rule the surviving wife has the 
Tight to designate the place where her leg remains shall rest, the wife in this case 
did not have that right The court said: 

“The right to determine the place of burial must be solved upon equitable grounds 
While there is property in the burial lot, in the monuments, in the ornaments ard 
decorations of the deceased or his grave, there 1s none in the remains themselves. 
Since the common law cannot protect or bestow them as property, or afford an ade- 
quate remedy in cases which sometimes cccur, equity has been invoked to grant such 
protection and give such remedies as seem to be required by the circumstances, and 
are 1m consonance with the feelings of mankind : To lay down the inflexible 
rule that the widow is to be preferred to the children might sometimes result in great 
harshness and outrage. Adopting this rule, I award the disposition of these remains 
to the son to the end that they may be buried in the lot purchased by the deceased in 
his lifetime, near at dete of his carly residence, where his first wife and two chilaren 
by her are buried e had no children by his last wife, the lot in which she proposed 
to bury him 1s her father’s. It cannot be shown whether she will find her grave in 
the same fot and not by the side of another husband It seems to be more in con- 
sonance with what we may presume his feelings in rational moments to have been to 
bury him by the side of his children and thar mother, rather than alone in the lot of 
a stranger, and certainly more in consonance with the feelings of those who are bound 
closest to him by the ties of blood and fongest affection I mean to recognize the fact 
that circumstances may exist wiuch should give the widow the preference over the 
son, but 1n this case I think the claim of the son 1s to be preferred” 

On the other hand, the New York Supreme Court recognized the superior right 
of a husband to control the burial of his wife over the rights of her brothers and 
sisters, in the case of Johnson v Marinus, 18 Abbott’s New Cases 72 The wife’s body 
had been placed in the receiving vault of a cemetery by the husband, and when he 
undertook to remove it to another cemetery for permanent burial the brothers and 
sisters brought a suit to restrain him from do:ng so, on the ground that the husband 
had been unkind to his wife and sought to have her body buried in a neglected ceme- 
tery. In deciding in favor of the husband the Supreme Court said 

“I find that the defendant, in the disposition that has been made and in that he 
proposes to make of the body of his deceased wife, 1s carrying out her wishes as ex- 
pressed to him shortly prior to her death. Mrs Marinus had a fear that she mht 
be buried alive, I do not think that she had any objection to having her dead body 
placed in the ground She so explained herself to her husband and gave directions as 
to the disposition of her body after death Those directions he ts en eavoring to carry 
out The husband’s nght to the custody and control of the body of fs deceased wife 
1s sustained by the current American authorities He has the night to select the perma- 
nent place of burial of her body, and he 1s table for such burial The receiving vault 
was not intended as the permanent restingplace for the body The body was placed 
there in deference to the wife's wishes to be there for three months. The husband 
has the right to select the permanent burial place of the body, and .. the performance 
of the duty he should not be interfered with” 

In an interesting case (Darcy v Presbyterian Hospital, 95 Northeastern Reporter 
965), plaintiff brought suit against defendant to recover damages for claimed inter- 
ference on the part of the defendant with her mght to receive the body of her son, 
who died in defendant's hospital, and for mental distress sustained through dissection 
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of his body. It appeared that a physician attached to the hospital caused a coroner to 
be summoned and an autopsy to be performed, after refusing to deliver the body to 
& funeral director employed by plaintiff to make the burial The Aopeliate 
Division of the Supreme Court decided that there was no mght of action, but this 
perce was reversed by the Court of Appeals, in an opinion which partly read as 
ollows: 

“The first question presented for determination 1s whether a cause of action for 
damages exists Under the allegations of the complaint, the mother of the decedent 
was his nearest and only next of kin, and consequently was the person who was en- 
titled to his body for burial It must be conceded that in some jurisdictions it has 
been held that since there can be no property right in a dead body a personal repre- 
sentative of decedent cannot maintain an action for damages for the willful or negligent 
mutilation of the body, although he may sue for injury to the wearing apparel 

spite The most claborate consideration of the question in the courts of this coun- 
try appears in the case of Larson v. Chase (47 Minn 307), in which, after an exami. 
nation of the authorities both in this country and in England, the conclusion js reached 
that while no action can be maintained by the executor or administrator upon the 
theory of any property mght in a decedent's body, the mght to the possession of a dead 
body for the purpose of preservation and burial belongs to the surviving husband or 
wife or next of kin, in the absence of any testamentary disposition [disposition by 
will] , and that this right the law will recognize and protect from any unlawful mutila- 
tion of remains by awarding damages for injury to the feelings and mental suffering 
resulting from the wrongful acts, although no pecumary damage ts alleged or proved. 
This case has been followed in Massacbusetts, in the case of Burney v Children’s 
Hospital, in which 3t was held that the father of a child, who 1s its natural guardian, 
has a right, in case the child dies, to the possession of its body for burial, and may 
i an action for an unauthorized autopsy performed upon the body of the 

: 

In the New York case, defendant relicd upon the statutes which authorize cor- 
oners to order autopsies, but the Court of Appeals decided that before those statutes 
could constitute a defense it must appear that decedent “suddenly died under such 
circumstances as to afford a reasonable ground to suspect that his death has been 
occasioned by the act of another by criminal means, or has committed suicide” 


SecT10N 42. Disposition or Bopy ry WiLL 


When a deceased person has left a will directing disposition of his body, and a 
surviving relative insists upon making a different disposition, an undertaker may find 
himself in a delicate position 1f called upon to perform services in opposition to the 
will or the wishes of the relative As will be seen by the following review of decisions 
the courts of the country are not agreed as to whether a person ts entitled to dispose 
pe own body by will so as to preclude exercise of authority over it by the surviving 
relatives 

In the case of Enos v Snyder, 131 California Supreme Court Reports 68, it ap- 
peared that deceased was living apart from his wife and with defendant. His will 
ae that his body should he disposed of according to the wishes and direction of 

efendant 

Upon his death, the widow demanded surrender of the remains for the purpose 
of burial, and, the demand being refused, suit was brought to determine the right of 
custody In sustaiming the widow’s right, the Supreme Court decided that one cannot 
by will dispose of his bocy, and that an executor or administrator, as such, has no 
pat to the possession of the body of deceased for tre purpose of burial. The court 
fal ° 


. “The general English and American authorities on the subject are not very satis- 
factory—at least, as to a contest, like the one here involved, between the next of kin 
and persons claiming under the will It is quite well established, however, by those 
authorities, that, in the absence of statutory provisions, there is no property in a dead 
body; that it is not a part of the estate of the deceased person; and that a man cannot 
by will dispose of that which after his death will be his corpse .. . But as 
someone must, of necessity, bury the dead, and must have the temporary possession of 
the dead body for that purpose, in the few cases where there has been any question on 
the subject equity has been invoked, and courts of equity have assumed jurisdiction 
‘and have given the necessary remedies, and it has been generally declared that the 
pe of burial of a deceased wife or husband belongs to the surviving spouse, and in 

er cases to the next of kin, being present and having the ability to perform the 
service, , . . Of course, st 1s generally pie by statute, as in this State, that 
executors or administrators must pay ‘funeral expenscs’ but it has certainly been the 
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custom in this country for the next of kin, and not the executor or administrator, to 
have the custody of ‘the dead body before the funeral and to bury it Indeed, under 
our probate system, 1t cannot be determined who the executor or administrator 1s until 
after the appropriate time for the funeral has elapsed, and the burial of the dead body 
1s not to be found in the statutory enumeration of the rights and duties of executors 
and administrators ” : : 

The Iowa Supreme Court has said: “It always has been, and will ever continue to 
be, the duty of courts to see to it that the expressed wish of one, as to his last resting- 
place, shall, as far as possible, be carried out In one view, it 1s true at may not matter 
much where we rest after we are dead; and yet there has always existed, in every 
person, a fecling that leads him to wish that after his death his body shall repose be- 
side those he loved in fife Call it sentiment, yet 1t 1s a sentiment and behef which the 
living should know will be respected after they are gone” (Thompson v Deeds, 61 
Northwestern Reporter 842 ) ; : ; 

In an interesting opimion in the case of Pettigrew v. Pettigrew, 207 Pennsylvania 
Supreme Court Repurts 313, the court refused to follow the rule laid down in the 
California case above referred to The Pennsylvania court said: 

“When a man dies, public policy and regard for the public health, as well as the 
universal sense of propriety, require that his body should be decently cared for and 
disposed of The duty of disposition therefore devolves upon someone, and must carry 
with it the nght to perform It 1s corimonly said, being repeated from the early cases 
of England, where the whole matter of burials was under the jurisdiction of the 
ecclesiastical courts, that there can be no property in a corpse. But, inasmuch as there 
1s a legally recognized right of custody, control and disposition, the essential attributes 
of ownership, I apprehend that it would be more accurate to say that the law recognizes 
property in a corpse, but property subject to a trust, and limited 1n its right to such 
exercise as shall be in conformity with the duty out of which the rights arise. Whether, 
however, the rights be called ‘property’ or not 1s mamifestly a question of words, rather 
than of substance . ; The mght of control and disposition, whether called 
‘property’ or not, springs, as already said, from the legal duty or obligation, In 
Pennsylvania, as generally elsewhere, that devolves on the executor or administrator. 
The statute put the duty of paying the decedent’s debts out of his assets on his execu- 
tor, and capressly names funcral expenses as first in order of priority of payment. 
Prima facie, therefore, the duty to determine when, where and in what manner the 
body shall be buried rests with the executor or administrator But his right 1s not 
absolute nor his judgment conclusive [he determination must rest, as said in Fox v, 
Gordon, 16 Phila 18s, ‘upon considerations arising partly out of the domestic relations; 
o Se partly out of the sentiment, so universal, that the dead should repose in 
some spot where they will be secure from profanation; partly cut of what 1s demanded 
by society for the preservation of the public health, morality and decency; and partly 
out of what is required by a proper respect for and observance of the wishes of the 
departed themselves’ Under the statute in Pennsyivania the mght to administration 
belongs first to the surviving husband or widow To such survivor, therefore, belongs 
the right of control of the body for interment, and a waiver of the right to administer 
will not include a watver of such right of control, unless it be express or absolute In 
the exigencies of business and the interests of the estate it is not unfrequently desir- 
able that a stranger, or even a Creditor, should admimster, but no court would sanction 
a disregard by such an administrator of the wishes of a widow, or even of the next of 
kin, as to the place and manner of burial How far the decedent’s own washes, or even 
his specific directions, are to prevail, must be regarded as unsettled In Walliams v, | 
Willams ee English case) Kay, J, held that, the right of custody being incident to 
the duty of burial which is in the executors, a man in England ‘cannot by will dispose 
of tis dead body’ . - The case grew out of the disinterment and cremation 
ef the body of a stranger to the family, under written directions of the deceased; and . 
with great respect for the tribunal I cannot help thinking that the decision was uncon- 
sciously influenced by the English conservatism in regard to burial and the attendant 
reluctance to countenance in any way the innovation of burning. The clear trend, 
I think, of the American decisions, is to the contrary, notwithstanding the apparent 
assent in Enos v Snyder [the California case above mentioned]. And, iethes the 
decedent's directions are regatded as paramount or not, it 1s agreed in ali the cases 
that they are entitled to respectful consideration whenever the question comes into 
court In the absence of surviving husband or widow, the wishes of the next of kin 
are entitled to be considered, with varying weight according to the nearness of the 
kinship and the personal relations between them and the decedent A more distant 
relative, or even a friend, not connected by ties of blood, may have a superior right 
under exceptional circumstances, to one nearer of kin. . . » The result of a ful 
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examination of the subject is that there is no universal rule applicable alike to all 
eases, but each must be considered in equity on its own merits, having due regard to 
the interests of the public, the wishes of the decedent, and the rights and feclings of 
thone entitled to be heatd by reason of relationship or association. Subject to this 
eructal tule, it may be laid down: First—That the paramount right 1s in the surviving 
husband or widow, and, 1f the parties were living in the normal relations of marriage, 
it will require a very strong case to justify a court 1n interfering with the wish of the 
survivor Secondly—If there is no surviving husband or wife, the right is in the next 
of kin in the order of their relation to the decedent, as children of proper age, parents, 
brothers and sisters, or more distant kin, modified, it may be, by circumstances of 
pec intimacy or association with the decedent ‘Thirdly—How far the desires of 

e decedent should prevail against those of a surviving husband or wife is an open 
question, but, as against remoter connections, such Me especially :f strongly and 
recently expressed, should usually prevait.” 

Lee, also, Section 41. 


Section 43. Wart Constitutes CuristiAN BuriAL? 


Criminal responsibility in the matter of disposing of the remains of a deceased 
member of one’s family 1s treated in an interesting decision Jately reached by the 
Kentucky Court of Appeals in the case of Seaton v. Commonwealth, 149 Southwestern 
Reporter 871 The case involved a prosecution which arose at Paducah, Ky, for fail- 
ing to provide a Christian burial for defendant’s deceased child, who died when about 
two weeks old. A conviction was reversed by the Court of Appeals on the ground 
that no legal offense was committed The facts, as found by the court, were as fol- 
lows: A neighbor suggested thet defendant procure a burial permit, which he declined 
to do, claiming that 1t was unnecessary, and that he did not purpose to incur any 
expenses whatever on account of the burial Using some pieces of rough board, he 
made a rude box; and took st to a point in a woods jot on his farm, which he said was 
a suitable place for the grave At this place selected by defendant, two neighbors dug 
the grave about two feet deep Defendant, in the meantime, brought the corpse from 
the house in a small paper box, to where the grave was being dug, placed it upon the 
erour, and assisted in digging the grave When the grave was completed, the wooden 

ox was lowered in at, the paper box with the corpse placed therein, the lid put on and 
the grave filled to the level with the surrounding ground, defendant assisting in this 
work by tramping the dirt as 1t was being put back into the grave After the grave had 
been filled, he requested his companions to rake the leaves back over the place where 
the grave was, so as to conceal, as far as possible, tts identity Defendant declined to 
send for his wife’s mother, and stated that he did not want any of his relatives notified 
No services of any kind were held at the grave The child was clothed before being 
put into the box, but as to the character of the clothing the evidence is silent. It further 
appears that defendant gave as a reason for wanting the identity of the grave con- 
cealed that, 1f his wife knew where it was, she would weep and grieve over it Although 
defendant was a poor man, he was financially able to have bought a coffin for the child, 
had he desired to do so. It is also shown that he had lumber at and around his home 
out of which he could have made a better and more presentable box than that in which 
he buried the child, but he said that he did not propose using his good lumber for this 
purpose 

The court of appeals holds that defendent, as the dead infant’s father, had the 
right to select the place of burial he did as against a public cemetery or private burying 
grounds Other points decided in the case and the grounds of the decision appear from 
the following extracts from the opinion in the case ; 

“There is no rule of law defining how a corpse shall be dressed for burial, or the 
character of coffin or casket in which it shall be inclosed, or the material out of which 
the box in which the coffin is to be placed shall be made, or the depth of the grave. 
These matters are left, as from the very exigencies of the case thcy must be, for 
determination by relatives, friends, or persons having the matter in charge The terms 
‘decent,’ ‘respectable,’ and ‘proper’ burial, as uscd in this connection, are necessarily 
relative terms, varying, of course, with the financial and social standing of the deceas 
and his relatives, and not infrequently affected by the community and the rules of 
religious, social or political organizations of which the deceased may have been a 
member or with which he was affiliated What would be regarded as entirely proper 
and appropriate by one might be regarded as wholly inadequate and altogether unsuitable 
by another, and so no rule governing the case can well be formulated, but, by common 
consent, a determination of these matters 1s left exclusively to the relatives or friends 
of the deceased 

“The evidence in this case shows that the corpse was clothed, and, we must 
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presume, property so. The father chose a practically worthless paper box, in which 
to bury it, rather than go to the expense 0 purchasing a coffin or having one made. 
It was satisfactory to him, and, while it no doubt shocked the sense of propriety of his 
neighbors and the people generally in that locality, if he had a legal right to make a 
selection, no just ground of complaint is afforded, because, in the exercise of that right, 
he failed to make a selection that would have been, in the minds of his neighbors and 
fricnds, regarded as suitable, decent, proper, or appropriate ; 

“It is urged that, masmuch as appellant was able to furnish a coffin, whether 
manufactured or home-made, in which to bury the child, he should be punished for his 
failure to do so This claim 1s based upon the tdea that the coffin must be of some 
wooden or metallic substance There is no law so holding, and custom has not_ 80 
decreed Webster, in his New International Dictionary, defines a coffin to be: ‘A chest 
or case for the reception of a corpse, commonly of wood or metal, though among 
ancients stonc and pottery coffins occurred Coffin generally designates the case 1m- 
mediately inclosing the body’ The custom of the country imposed upon appellant only 
the duty of decently burying his child; that is, it must be properly clothed when taken 
to the place of burial, and then placed in the ground or tomb, so that it will not become 
offensive or injurious to the lives of others He may not cast it into the street, or 
into a running stream, or into a hole in the ground, or, make any disposition of it 
that might be regarded as creatmg a nuisance, be offensive to the sense of decency, 
or Le imjurious to the health of the community The good of society prohilits him 
from so doing But, since he is left absolutely free to determine the kind of casket 
in which the child shonld be buried, we cannot hold that he should be punished because 
the selection made by him was not such as his neighbors arid the people of the community 
in which he lived would have made 

“We next come to the question: Is appellant subject to punishment because he 
refused to permit his relatives and those of his wife, or others, to be notified, so that 
they might be present at the mterment? His relatives and friends may have regarded 
his conduct on his part as lack of consideration or respect for their feelings in the 
matter, but this is the extent of the bearrng which his conduct, in this particular, can 
have upon the case They had no legal right to be present They may have been 
offended, because not notified or invited, but no ground of complain 1s afforded to the 
ublic on this account. In some localities funerals are not infrequently attended by 
invitation Some are strictly private; while others are open to the public These 
are matters which address themselv2s to the discretion and will of those in interest— 
the relatives and friends of the deceased 

“Lastly, did appellant, in causing interment to be made without any religious 
ceremony, render himself liable to punishment? It is usual in this and other civilized 
and enlightened communities to have the interment accompanied with some character 
of religious ceremony; but there is no law imposing upon those having in charge the 
burial of the dead such duty There being no law requiring this almost universal 
custom, no just grotind of complaint 1s afforded, because appellant failed to observe 1t. 
The customs of the country vary so much on the question of ceremonies used m_the 
interment of the dead that, if 1t were not in violation of that provision of the Con- 
stitution, guaranteeing to every man the right to worship God according to the dictates 
of his own conscience, it would be utterly impracticable to prescribe a form’ that would 
be acceptable to the people generally. 

“It was no doubt the extreme miserly and niggardly disposition manifested by 
appellant that aroused the indignation of his neighbors, causing the indictment, and 
ultimately imduced the jury to assess the fine against him which it did Wile, by 
the facts in the record, appellant is shown to be a man utterly lacking in parental 
instincts, he has kept himself within the vale of the law. At the conclusion of the 
evidence the trial yudge should have directed a verdict in his favor.” 


SECTION 44 Wuo May Be Exctupep Frout Funerats 


No doubt funeral directors are occasionally embarrassed in the cond-1¢. o7 funerals 
by hostility between surviving relatives of the decedent in the matter a. tr 0 shall 
be permitted to attend It is even conceivable that an undertaker might bec. me involved 
in a Iegal way through refusing to permit some person te attend the burial service 
or to ride in the funeral procession Therefore, it is a m {rr of interest, if not of 
practical importance to note what courts of high authority have uec:ded on the general 
question as to the right of one in possession of a body for the pu>> 2 of burial to 
limit attendance at the funeral 

In the case of Rader v Davis, 154 Towa Reports, 306, it app~u ‘at plaintiff 
had married defendant's daughter, and that a child was born of the. + A divorce 
was granted the wife on the ground of ill-treatment and she was awarded the custody 
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of the child. The court provided that the husband might receive monthly visits from 
the boy, and should pay $2 monthly toward his support, which was not done The 
wife and child went to the home of defendant, her father, where they were residing 
when the child died, aged about five years. The boy’s mother made all the funcral 
arrangements, which included conduct of the funeral from her father’s home Plaintiff, 
the father of the boy, was, at defendant's instance, denied the mght to attend the 
funeral, and later sued to recover damages on that account. 

Trial of the suit resulted in judgment denying mght of recovery, and the Supreme 
Court affirmed the decision on appeal, saying. 

“Assuming that the death of the child so changed conditions as that the divorce 
decrees were inapplicable, we then have the question, had plaintiff cither an absolute 
or qualified right to attend the funeral of his child, which was being held from de- 

_fendant’s house? He, of course, obtained no right by reason of his former wife 
having taken up her domicile with her parents They were as much strangers to cach 
other as if they had never been married True, the child was of his own blood, but 
by decree of court he had lost all right of custody or control of the child, and it was 
for the mother to say how the body should be controlled, where the funeral services 
were to be conducted, and whcre and how the child should be buried By plaintiff’s 
misconduct (as conclusively established by the decree) he had forfeited all rights to 
the custody and control of the child which he might otherwise have had So that 
plaintiff had neither an absolute nor a qualified mght to control the disposition of 
the body of the child or the funeral arrangements. But it is said that he had the right 
to attend the funcral which was being held at defendant’s house; and that whether he 
tried or not, and conceding defendant’s lawful right to say who should come upon 
‘his private premises for any purpose, even to attend a funeral, yet if he, defendant, 
although acting within his strict legal rights, maliciously denied plaintiff the right to 
enter the premises to see his child, or to attend the funeral services, an action will lie 

“The questions thus presented are unique in character, and naturally there arc no 
precedents which are directly in point. 

“At common law the duty of providing sepulture ard of carrying to the grave 
the dead body recently covered was cast upon the person under whose roof the death took 
place; for such a person could not keep the body unburied nor do anything which 
prevented Christian burial Commonwealth v Susquehanna Coal Co, 5 Kulp (Pa) 195; 
Scott v Riley, 16 Phila (Pa) 106, 40 Leg. Int 382 

“There was no duty, aS We understand it, however, to conduct a public funeral, 
‘and, if there were, private funerals are so common in this country that we would not 
feel disposed to say that public services are required to be held Defendant then was 
bound to provide sepulture and to carry the body to the grave; but he was not required 
to invite anyone onto his premises simply to see the dead body or to have any sort of 
burial services for the public It is fundamental, of course, that a man’s dwelling 
house is ‘his castle,’ and that no one has the right to enter except upon invitation, 
express or implied He may exclude whom he will for good reason or for no reason, 
without liability for damages, and may defend his home against all intruders, even to 
the extent of taking life State vy Peacock, 40 Ohio St 333, Pond v People, 8 Mich. 
150; State v. Schecle, 57 Conn 307, 18 Atl. 256,14 Am St Rep 106, State v. Patterson, 
45 Vt_ 308,12 Am Rep 200 | 

“There 1s no implied invitation to anyone to attend a funeral conducted from a 
private dwelling unless :t be announced that such funeral is public, and even if so 
‘announced the license or invitation may be revoked and anyone denied the right to 
‘attend whose presence might be objectionable It has even been held that the lord of 
the castle may so far exercise his authority as to say that his wife’s relatives may not 
visit her, either in sickness or 1n health Rogers on Domestic Relations, section 172 Sce, 
also, cases cited in 21 Cyc 1147, among which 1s Shaw v Shaw, 17 Conn 189, Comimon- 
wealth vy Wood, 97 Mass 225, Lawrence v Lawrence, 3 Paige (N. Y ) 267 ? 

“The mother gave no intimation that she wished the father to sce the child either 
while sick or after death, and defendant certainly had the legal right to exclude plaintiff 
from his premises at any time and under all circumstances But it 15 said that, although 
defendant has this legal right, he could not exercise the same maliciously, and that 1f 
-his act in excluding plaintiff was malicious action will le It 1s true that in some 

_arcumstances the doing of a perfectly lawful or legal act maliciously will give ground 
for an action ; but we do not think this exceptional rule should apply here. As the control 
of one’s own dwelling is absolute, the intent with which he excludes one therefrom is 
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wholly immaterial. Section 45 DIsINTERMENT OF BopreEs 


The policy of the law to discourage disititerments has been expressed by the Iowa 
Supreme Court in the following language “A proper appreciation of the duty we owe to 
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the dead, and a due regard for the feélings of their fricnds who survive, and the promo- 
tion of the public health and welfare all require that the bodies of the dead should not 
be exhumed, except under circumstances of extreme exigency.” Accordingly it 1s a well- 
settled general principle of law that where an interment has taken place by the consent, 
express or implied, of those most interestd, the courts will not permit disinterment over 
the protest of those persons entitled to object, who generally, are deccdent’s next of kin. 
But in cases where a body has been buried without consent of the person who was 
entitled to sclect the pluce of burial, he will be permitted to remove the corpse over 
objection of others. fence, the Rhode Island Supreme Court has decided that the might 
of a widow to remove the body of her husband from its place of original sepulture 
depends upon her consent to the first interment But in Iowa a widow was enjoined 
from removing the remains of her deceased husband where the only reason assigned by 
her for the removal was that his daughter, who owned the lot, refused to allow her to 
erect a2 monument thereon, decedent having expressed a desire to be buried in the lot. 
It was decided in the case that permission by the daughter to make the burial carried 
with it the right in the-widow to erect the monument In a case which arose in New 
Jersey it was held that where a husband consented that she be interred in her parent's 
burial lot, and they exchanged it for another plot in the same cemetery, where a suitable 
place was prepared for the remains at great expense, the husband, who knew of the 
preparations for the exchange and who did not object to the plan, could not interfere 
with the removal Ina New York case it appeared that a wife was buried in a Catholic 
church cemetery, with the husband’s consent, though he knew that, on account of his 
not being a member of that church, he could not be buried beside her, Several years 
later he died and was interred in another cemetery On these facts 1t was decided by the 
courts of New York that their children were not entitled to an order of court permitting 
them to remove their mother’s remains to a place beside their father’s A decision of the 
Maine supreme judicial court 1s authority for the proposition that when a husband has 
buried his wife in a lot with the consent of the owner, that even he 1s not entitled, with- 
out the owner’s consent, to remove the body On the other hand, the Rhode Island 
Supreme Court holds that the owner of a lot, consenting to interment therein, cannot 
remove the body against the will of decedent’s next of kin In Louisiana the Supreme 
Court has decided that a tomb owner was without right to cause removal of remains 
transferred from the place of sepulture first selected by the surviving relatives and de- 
posited by him 1n the tomb under his assurance, on which they permitted the transfer, 
that the remains should rest there forever 

The sanctsty with which the law regards dead bodies, especially after interment, is 
shown by the following extract from an opinion of the South Carolina Supreme Court, 
in which an order was made for the exhumation of a body to enable its identification as 
ae pad of a woman who claimed the mght, as mother, to inherit property left by 

ecedent. 

“All those who have been instructed in and who belteve the Bible, believe that the 
living body 1s made in the image of God, that it 1s his temple, and that the ‘Spirit of 
,God dwelleth in it’ If that be so, then even the dead body ought to be, and 1s, regarded 
with grave concern When it has been put away, ‘earth to carth,’ :t ought not to be 
lightly disturbed For that reason an order directing its exhumation ought not to be 
made except upon the most serious consideration And it matters not whether st be the 
body of one called saint or sinner, 1f we dare to pretend to a knowledge of that character. 

F While the dead body ought not to be, and 1s not, subject to the contro! and 
gaze of all or many individuals, it ought to be subject to the examination of her who 
bore it. The petstroner here claims to be the mother of her who is dead If that be so, 
then she ought to have the right and privilege to undo the grave and see its inhabitant.” 
(In re Percival’s Estate, 85 Southeastern Reporter, 247.) 

The question whether the court in a prosecution for murder has power to order the 
decedent’s body to be exhumed for examination was before the West Virginia Supreme 
Court of Appeals in the case of State v Highland, 76 Southeastern Reporter, 40. The 
court decided that even if the power exists, it can be exercised only when plainly necessary 
in order to do justice in the trial, and that the matter rests largely within the discretion 
of the court ‘The following is an extract from the opimion* 

“We have presented to us for the first time the question whether a court can, on 
a murder trial, at the motion of an accused, order the dead body of the victim of the 
crime to be exhumed for examination for evidence purposes Can it, without the consent 
of the kindred of the dead, invade the sacred precincts of the cemetery and tear open the 
grave, and tear open again and lacerate afresh the hearts of those that loved him, and to 
whom his memory is sacred and dear? With what reverence do we all regard the graves 
of our dead, and each returning spring cover them with beautiful fowers There 33 an 
instinct planted by nature in the human breast to feel a strong aversion—almost horror— 
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at the desecration of the grave. The maxim, ‘Reqttieseat in pace’ (Let him rest sn peace) 
speaks this feeling The great dramatist impressively tells this tender emotion in the 
prayerful epitaph written by hts own hand for his tombstone: ; 


“‘Good friend, for Jesus’ sake forbear 
To dig the dust enclosed here; 
Blest be the man that spares these stoncs, 
And cursed be he that moves my bones’ 


“It is said that the conquering Moslem respected the graves of Abraham, Isaac and 
jacob, and Sarah, Rebekah and Leah, their wives, by abstaining from the removal of their 
dies from Macphelah when building a mosque. Genesis xhx°31 Diogenes and his 
disciples regarded burial wath contempt, and held it ummportant whether bodies should 
burned by fire or devoured by beasts, birds or worms; and some modern French 
philosophers descanted upon the ‘glorious nothingness of the grave’ and that ‘nameless 
thing,’ a dead body, but the human heart and the secular jurisprudence of ctvilized 
nations 1n our day regard the grave and its body in much higher esteem It was a mis- 
demeanor at common law to disinter a dead body Our code enforces this sentiment 
by punishment in the penitentiary of one unlawfully disinterring a dead body. 

“For some purposes the law respects and enforces the mght of next of kin as to a 
dead body So much that even a surviving wife or husband cannot remove a body, after 
is at once buried, against their will Though the mimster at the grave says, ‘Dust to dust, 
ashes to ashes,’ thus secming to make the remains a part of the soil, Blackstone there 
says that, though the heir has property in the monuments of his ancestors, ‘yet he has 
none in their bodics or ashes,’ and cannot sue onc for disturbing the remains I would 
question this at this day I think he could bring trespass or inyunction 

“Even now we cannot say that the heir or next of kin has strictly property in the 
remains; but they have property 1n a sense, such as will give them in law mght of burial, 
Perce the graves, and the like The notable case of Pierce v Proprietors of Swan 
Point Cemetery, 10 R I 227, 14 American Reporter 667, holds that ‘while a dead body 
is not eA in the strict sense of the common law, it 1s quasi property, over which the 
relatives of the deccased have rights which the courts will protect’ I find much law 
to that effect. In view of such right in relatives, I doubted the right of a court to invade 
the grave in a criminal prosecution to which the relatives were not partics And I find 
a federal Circuit Court holding that a court has no power to order the exhumation of a 
dead body in an action at law to which the widow, who has a right to control the body, 
is not a party, but that a court of equity may, she being a party If we follow mere sen- 
timent or emotion we would deny even a court this power But there 1s the call of 
justice, and the principle that a court can take these steps essential to administer justice, 
as an organ of the government. 

“Let us see further, as to this power Note that the Code of 1906, c 149, § 13 
makes it a felony to ‘unlawfully disinter’ a dead human body Surely a coroner had 
power to disinter to hold an inquest His inquest must be super visum corporis (on view 
of the body), and this calls for exhumation Some authorities hold that the court has 
stich power of disinterment for evidentiary purposes In Moss v State, 152 Ala 30, 44 
Southern 598, the court said that if it had tne power to exhume, the matter was in the 
discretion of the court, and its refusal not reviewable Jt is laid down in 5 Encyl. P] & 

Pr, 40, note, that a second inquest is a matter of discretion, according to the circumstances 

and length of time since burial In 8&2 Am Dec, page 514, it 1s laid down that, when the 

body has been buried, no one has a right to remove it without the consent of the owner 
of the grave, or leave of the proper ecclesiastical, prenseras or judicial authority ” 

The Texas Court of Civil Appeals at Amarillo has followed in the footsteps of other 
courts by holding that while it is true that in the ordinary case the surviving husband or 
wife has the first right to say where and how his or her deceased spouse’s remains are to 
be interred (which necessarily includes choosing the particular funeral director who 
shall attend to the burial), still the choice once made is final, unless some very good 
reason for catising disinterment be shown Human remains are not to be treated like 
tulip bulbs—planted one spring in one spot and removed to another spot next spring. 
Nor 33 11]-feeling between the surviving helpmeet and the in-laws to be treated as a con- 
sideration entitling the former to remove the decedent’s remains from burial ground 
under control of the latter, 

Although there was a conflict of testimony as to the facts, the court finds that de- 
fendant wife assented to the interment of her husband’s remains in a lot in which it was 
contemplated that her body and the remains of his parents would be interred But 
several months later defendant undertook to cause reinterment in the same cemetery 
Thereupon the suit was brought to enjoin defendant and a funeral director from pro- 
ceeding to the disinterment, Affirming a decree of the trial court awarding the injunc- 
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tion ee for, the Court of Appeals says (Curlin y. Curlin, 228 Southwestern Re- 
porter, 602) : ‘ 

“It 1s established by most of the courts in the United States that the wife, upon 
the death of the husband, has the primary and paramount right to the possession of his 
body and the control of the burial or other legal disposition thereof This right 1s given 
her in perference to others or the next of kin to the deceased This right 1s recognized 
in this state in the case of Foster v Foster, 220 S W. 515, and as the generally accepted 
rule by most of the courts passing on the questton O'Donnell v. Slack, 123 Cal oo 
55 Pac 906,43 L.R A 388, Hackett v Hackett, 18 R. I. 155, 26 Atl 42,19L R A. 
go Am St Rep 762, and many other authorities, some of which are cited below an- 
nouncing the general rule 

“According to the court’s findings of fact, appellant, the wife, and the appellees, 
father, mother and brother, selected a lot belonging to the father for the burral of the 
deceased, and the wife requested space be left by the side of his grave, where she could 
be buricd later, upon her death The space was left as requested Under this finding 
she expressed her right of selection and the place of burial The place so selected, as 
indicated by the finding, was for the final resting place of the body < ; 

“After so selecting the place the question remams whether she could exhume and 
remove the body to another lot subsequently purchased in the same cemetery, by the 
appellant, without the consent of the appellees, who were the owners of the lots upon 
which the body was buried We think the right remains with the wife. to remove the 
body, but this mght 1s a qualified one . With regard to reinterment, the 
right in the wife still exists, reserving always the right of the court to require a reason- 
able cause to be shown for 1t The presumption is against a change The sentiment of 
humanity is not only against profanation, but disturbance This disinterment of dead 
bodies 1s discouraged by the courts, as we think the trend of decisions indicate, and 1s as 
well repugnant to the sentiment of humanity Removal should not be permitted except 
under circumstances indicating a necessity or for compelling reasons therefore” 


Section 46 Lecar REMEDIES AGAINST WRONGS 


The sanctity with which the law regards the bodies of human beings after death 
is illustratcd by a decision of the Indiana Supreme Court, handed down by that court 
in the case of Orr v Dayton and Muncie Traction Co, 96 Northeastern Reporter 462, 
In deciding that a suit for damages 1s not the only remedy for wrongful molestation of 
eta and that suit will l:e by injunction to prevent such wrongs, the Indiana court 
gal 

“We are not able to assent to the view that an action for damages would be the 
sole remedy, nor do we hold that there 1s such a remedy, but it certainly would not be 
an adequate remedy, for the kindred are entitled to have the ashes of their dead pro- 
tected, whilst an action for damages in that particular would be so incapable of mea- 
surement that it must necessarily be that only nominal damages could be awarded 
neither solacing the hving nor protecting the dead That i:t would be the subject of 
injunctive relief seems reasonable ~— The sepulchers of the dead, and the 
monuments thereof, and the fences or other structures im cemeteries are protected by 
the criminal statutes : But they do not present other than public rights. They 
do not present the question of private rights, for while there cannot be satd to be prop- 
erty in the bodies of the dead in the general sense of property, the bodies of the dead 
are the subject of rights which the courts ought to and will respect by proper actions.” 


SECTION 47. RicHtT To Detain Bopy For Dest 


Although some funeral directors have duced payment of their charges through 
refusing to surrender possession of bodies until payment was made, no legal! right 
of licn exists. On the contrary, I am of the opinion that there ts no right to withhold 
remains from persons legally entitled to their custody for the purposes of burial In 
fact, I conclude that an undertaker renders himself subject to suit for damages for 
impeding burial by insisting on a right of lien. 

It 1s 4 general rule of law that a person who performs service on a chattel is 
entitled to retain it as security for the payment of his charges, but in law a body 1s 

Property” in a Iumited sense only, and the courts have always expressed abhorrence 
at the idea of treating human remains as merchandise 

Long ago it was decided by American and English courts that it is unlawful to 
detain a body for a debt, even when a living person might be imprisoned for nonpayment 
of his pecuniary obligations (1 Maine Reports, 226, and 2 Queen’s Bench Reports, 248) 

The law recognizes property rights in a human corpse only for the purpose of 
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securing the right of burial to surviving next of kin. These rights are summarized 
by the Minnesota Supreme Court in the case of Larson v. Chase, 47 Minnesota Reports, 


While it may be true still that a body is not property in the common commercial 
sense of that term, yet mn this country it 13, so far as we know, universally held that 
those who are entitled to the possession and custody of it for the purposes of decent 
burial have certain legal rights to and in it which the law recognizes and will protect 
Indeed, the mere fact that a person has exclusive rights over a body for the purpose 
of burial leads necessarily to the conclusion that 1t 1s his property in the broadest and 
most general sense of that term, viz, something over which the law accords him ex- 
elusive control ._. . The important fact 1s that the custodian of it has a legal 
right to its possession for the purpose of preservation and burial, and that any tnter- 
ference with that right, by mutilating or otherwise disturbing the body, ts an actionable 
wrong. 

case which throws a little light on this subyect was decided by the Texas Court 
of Civil Appeals (Wright v Harned, 163 Southwestern Reporter, 685) There a man 
died while living apart from huis wife Friends told plaimtiff, a funeral director, 
to take charge of the remains When the body had been embalmed, a telegram was 
received from the widow to hold the body until her arrival Plaintiff placed the 
remains in an $1,800 casket, and on the widow’s arrival she repudiated the selection 
of casket and authorized another firm of undertakers to take charge of the body 
Plaintiff surrendered possession of the body on the condition that the casket be taken 
with it, but the second firm placed the remains in a new casket selected by the widow 
and the other was stored subject to plaintiff's order In a suit brought by plaintiff 
to recover against the estate for the $1,800 carket he was defeated The court, however, 
decided that plaintiff was justly entitled to payment for the expense of embalming because 
that was a proper and necessary service. 

In several states there are drastic statutes which make interference with the 
possession of dead bodies punishable by fine or imprisonment. For instance, in Minne- 
sota there 1s a law which reads a= follows 

“Every person who shall arrest or attach the dead body of a human being upon 
a debt or demand, or shall detain or claim to detain 1t for any debt or demand, or upon any 
pretended lien or charge, or who, without authority of law, shall obstruct or detain 
@ person engaged in carrying or accompanying the dead body of 2 human being to a 
place of burial, shall be guilty of a misdemeanor” 

Under such a law it seems that a funeral director who should attempt to hold 
a body as security for unpaid charges would subject himself to prosecution It, is 
also plain that any malicious or wrongful act where the progress of a funeral procession 
to @ grave 1s impeded would amount to a violation of the statute. 


CHAPTER XIV 
CORONER LAW 


Section 48. In GENERAL 


Many of the states have laws forbidding embalming of a body where the circum- 
stances are such as to raise a suspicion that the death was caused by criminal means, 
without first obtaining a permit from the coroner, or of a justice of the peace in the 
absence of the coroner, or some other official permit : 

The law enacted at the 1915 session of the Alabama legislature making persons 
ineligible for election as coroners im certain counties unless practicing physicians in 
good standing 1s not unconstitutional as unjustly discriminating against persons outside 
the medical profession (Alabama Supreme Court, Board of Revenue of Jefferson 
County v State, 74 Southern Reporter, 364 ) ; : 

The South Carolina Supreme Court holds that a coroner is without authority to 
refuse the public the right or privilege of attending an inquest, but that one who 1s 
apt to be prosecuted for homicide as a result of the inquest has no right to appear by 
counsel to cross-examine the witnesses in behalf of his client. (State v Griffin, 82 South- 
eastern Reporter 254.) ’ 

In at least one case, question has been raised in the courts as to the superior powers 
of the coroner when he appears in his official capacity, for 1t was held by a New Jersey 
court that a police officer improperly refused a coroner admission to a house in which 
the body of a murdered woman was lying It was decided that the coroner 1s suprene 
mn such cases. No official in the county can dispute him, and, when he appears, he 
supersedes the chief of police. (10 N. J. Law J. 47) 

The power of a coroner to bind his county by engaging a chemical expert to make 
an analysis of the contents of a dead person’s stomach, to ascertain whether the death 
resulted from poisoning, when there 1s a suspicion of criminal agency im the death 
depends largely upon the wording of the statutes of the state. But that laws will 
be interpreted liberally as conferring the power 1s shown by the decision of the Indiana 
Supreme Court, handed down in the case of Jameson v. Bartholomew County, 64 
Indiana Reports, 524, where the court said 

“It 1s very clear, we think, that 1t was the intent and purpose of these statutory 
provisions to clothe the coroner of the county, whenever he should be notified that the 
dead body of any person, supposed to have come to his death by violence or casualty, 
was within his county, with the necessary power to properly inquire, and if possible 
ascertain how, in what manner and by whom such person came to his death, and 
whether any one was guilty of said death, and the degree of quiet. The welfare of 
society and the interests of public justice alike demand that such an inquiry or inquest 
should be thorough and complete, to the end that, 1f the death has been caused by a 
criminal agency, the guilty may be discovered and receive merited punishment, and the 
innocent may, perhaps, be freed from unjust suspicion We think, therefore, that these 
statutory provisions should be hberally construed, with a view to the accomplish- 
ment of the end desired, and in such manner as to enable the coroner, where the death 
of a human being has apparently been caused by criminal agency, to employ such scien- 
abe ee persons skilled therein, as may be necessary to ascertain the cause of 
such death. 


Section 49. Wen Inquest 1s Prorer 


The general rule of law followed throughout the country is that an inquest is im- 
proper unless there 1s some reasonable ground for suspecting that the deceased person 
came to his death through cause for which someone 1s legally lable It 1s not neces- 
sary that there be a suspicion of murder or felonious assault; an inquest is proper 
when it appears that the death may have resulted from crimimal negligence. But where 
it is caused by disease or pure accident, as in the case of a boy who was kicked by 
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a house, I failto find legal authority for holding that the coroner is authorized to meur 
the expense of an inquest, much less that there 1s any duty to inform him 

Said the Illinois Supreme Court in the case of Albaugh-Dover Co v. Industrial 
Board, 278 Illinois Reports 179,183. 

“Hausknecht died under the care of a physician, of tuberculosis of long standing, 
and there was no supposition that he came to his death by violence, casualty or an undue 
means, So that the coroner was not authorized to hold any inquest over his body It 1s 
ot in cases within the statute that a coroner’s jury may inquire how, in what manner 
by whom the dead body came to its death and the other facts of and concerning 

e same. 

Although there are numerous decisions of the courts of the several states sustaining 
the coroner's right to hold an inquest—in fact, making tt his clear duty to do so—when 
there 1s reasonable ground for suspecting death by unlawful means or where the cause 
of death is unknown, the cases hold that 1f the cause of death 1s not doubtful, and there 
1s no reason to suspect that it pear any person, an inquest should not be held. 
Thus an inquest 1s unnecessary where it is quite evident that death has been caused 
by suicide, by pure accident, by an act of God, by negligence of the deceased, by disease, 
or other natural causes (13 Corpus Juris, 1246 ) 

The word “violence,” as used in the coroncrs’ statutes has been interpreted by an 
Ohio court as meaning use of physical force or other agency to cause death, and not 
mere accident Anda Pennsylvania judge has declared that “violence and undue means” 
refers to unlawful conduct of another causing the death In another Pennsylvania case, 
a Philadelphia judge said- 

“In two of the cases before me the inquests find that the deccased was struck by 
lightning; one finds that the deceased dicd in an apoplectic fit, and another that the 
deceased died 1n an epileptic fit, and the fifth one finds that the deccased fell down stairs 
ina drunken fit. One would suppose that when death occurs in a fit of epilepsy, or 
by a stroke of apoplexy, or by a stroke of lightning, or by a fall induced by drunk- 
enness, that such death was not caused by the commission of ‘any felony or by undue 
means, or in any unnatural manner, or in a suspicious or doubtful manner These 
deaths, or at least four of them, certainly occurred through a visitation of God, and 
this could be as well known to the public and to the neighbors of the deceased as though 
he or she had died in his or her own bed There can be no eacuse for the coroner, or 
a justice of the peace in his absence, holding inquests under such circumstances as 
I have narrated” 

But that a coroner is entitled to exercise reasonable discretion in determimng 
whether an inquest is necessary 1s shown by the following gencral statement of the 
law, which 1s supported by numerous court decisions: 

“The decision of the question as to whether an inquest 1s necessary rests in the 
sound discretion of the coroner, and the presumption 1s that in holding an mquest he 
has acted in good faith and for sufficient cause Thus, a coroner has jurisdiction to 
hold, and 1s justified in holding, an inquest, 1f he honestly believes information to be 
true which has been given to him, and which if truc would make tt his duty to hold 
such inquest But the power 1s not to be exercised capriciously or arbitrarily Thus, 
where the cause of death 1s unknown, and a physician refuses to give a certificate of 
the cause of death, the coroner has, in the absence of other information, no discre- 
tion to refuse to hold an mquest on the ground that it is imnecessary; for while it is true 
that coroners ought not voluntarily to obtrude themselves into private houses, when 
they have received no notice from the police or other authority that death has occurred 
under circumstances which appear to them to call for an inquest, it 1s also true that, when 
a coroner receives from the proper police authorities information of a sudden death, 
mn order that an inquest may be held, and when there is no medical certificate of death 
from any natural cause, or other ground on which he can reasonably form an opinion 
as ph actual cause of death, it 1s his duty to hold an inquest” (13 Corpus Juris 
1247 
In a comparatively recent case, it was decided by the Arkansas Supreme Court that 
a coroner was not justified in holding an inquest over the body of a boy who had 
drowned, where there was nothing to indicate that the drowning was felomously caused, 
although there was nothing to show just how the boy happened to drown (Harris v. 
Clark County, 186 Southwestern Reporter 290 ) 

The Georgia Supreme Court was once called upon to determine whether bleached 
bones forming part of a human skeleton, which were unearthed or washed upon the 
banks of a creek, constituted a “dead body,” and whether a soap box, in which they were 
afterward interred, without expense to any one, constituted a “coffin” These questions 
were decided in the negative They were important on an sssue whether the county was 
liable to the coroner for services rendered by him in holding an inquest over the bones 
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and in disposing of them His claim for statutory fees for holding an inquest over a 
“dead body,” and “for furnishmg coffin and burial expenses” was rejected by the courts 
In several cases wherein other courts have been calted upon to legally define dead 
body” they have uniformly held that the term is synonymous with “corpse. 

The circumstances under which a coroner may lawfully hold an inquest, and the 
necessity for impancling a jury before he can claim fees, were considered by the Ne 
braska Supreme Court 1n the case of Holyoke v Lancaster County, 55 Northwestern Re- 
porter, 950 Plaimtiff, as county coroner, made an investigation, without a jury, of the 
circumstances under which a man was killed in railroad yards, personally examuned the 
body and had it delivered to a funeral director for preparation for burial Tn 
due course he presented a claim to the hoard of county commissioners for statutory 
fees, but it was disallowed on the ground that there had been no ‘ viewing” of the body, 
within the statutes of Nebraska, inasmuch as no jury had been impancled On appeal 
to the county court the claim was allowed, but on further appeal taken by the county it 
was finally disallowed 

Said the Supreme Court . 

“The office of a coroner 1s a very ancient one, and came with the common law to this 
country from England [he powers and duties of a coroner here are what they were 
at the common law, except in so far as they have been modified by our statutes or institu- 
trons At common law the coroner was required to hold an inquest over the body of a 

erson who had dicd from visitation of God, by chance or accident, by his own hand, 

y the hand of another But, at common law, suicide was a crime, and the 
goods of the deccascd were forfeited to the king, and if any animal killed a person, or 
if a cart ran over lum, this animal or instrument was forfeited It 1s perhaps for this 
reason that the coroner, at common law, was obliged to investigate a death, although 
known to have been a suiuide, or known to have been cattsed by some casualty Our 
statute, however, . provides: ‘The coroner shall hold an inquest upon the 
dead bodies of such persons only as are supposed to have died by unlawful means, 
This 1s substantially the provision in most of the States Under this the coroner has 
nothing to do with investigating the deith of any person unless such person 1s sup- 
posed to have come to Ins death by unlawful means If a person was known to have 
committed suicide, or if he was known to Inve come to his death from a stroke of light- 
ning, or known to have recetved his death by a fall from a building, the coroner would 
have nothing to do with holding an inquest over the body of such persons ‘The statute 
last above quoted, when the coroner shall have been notified of the finding of a dead body 
of a person supposed to have died by unlawful means, requires the coroner to summon 
forthwith six lawful men of the county to appear bcfore him at a time and place named 
in the warrant Thus statute 15 mandatory, and if the coroner has received notice of the 
finding in his county of someone dead and that person ts supposed to have died by unlaw- 
ful means, then it 1s the duty of the coroner to forthwith summon a jury, and proceed to 
hold an inquest, and ascertain the cause of the death of the person It appears 
from this statute, then, that, im order for him to view the body of a person found dead in 
his own county, he must have reached the conclusion that the person came to his death by 
unlawful means, otherwise he has nothmg to do with the dead body The statute 
does not provide on what notice or information the coroner may act, or what notice or 
information is sufficicnt to authorize him to hold an mquest, but, doubtless, that 1s 3 
matter to be exercised by him in an honest and faithful manner, and he 1s invested, 
by virtue of his office, with the discretion to determine for himself whether he should or 
should not hold an inquest Of course, he must not act from mercenary motives, and 
unnecessarily hold an inquest for the purpose of obtaming fees But, when he does 
act, he can only act in the manner provided by law, that 2s to say, the coroner, by 
virtue of his office, has no right to hold an inquest alone When a person has been 
found dead and 1s supposed to have died from unlawful means, the statute provides 
that the facts as to the manner or means by which deceased came to his death shall be 
ascertained by a jury.” 

Replying to a contention made by the coroner in the Nebraska case to the effect 
that the word “viewing” found in the laws of that state relating to inquests 1s used in 
the ordinary sense, and that when the coroner has been informed that some person 
has been found dead 1m his county, and at 15 supposed the person came to his death by 
unlawful means, then, 1f the coroner goes and views the body, he 1s entitled to a fee of 
$10, the Supreme Court said- 

“The word ‘viewing,’ as here uscd, means something more than looking, seeing, 
beholding It means mspection, investigation, an inqtury into the cause of the death 
of the person And the coroner cannot alone make this mquwry, and he 1s not entitled 
to his fee unless he has, with a jury, held an inquest as provided by law” 

Under the statutes of Georgia, an cye witness to the cause of death deprives a 
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coroner of authority to hold an tnquest, and he can claim no fees for holding one, 
according to a decision of the Georgia Court of Appeals, handed down in the case of 
Herndon y. Jones County, 89 Southeastern Reporter, 1047 

The statutes provide that “the coroner shall take inquest . : of all yiolent, 
sudden deaths, when there are no eyewitnesses to the killing or cause of the death, 
and such death occurs under suspicious circumstances ,” and that “no inquest shall be 
held over any dead body whien ihe cause of the death was violence or accilent, or act 
of God, 1n the presence of witnesses, unless some person makes affidavit of facts raising 
a suspicion of foul play, when an inquest shall be had, but at the expense of the party 
making the affidavit” 

In the above cited case, involving the nght of a coroner to fees for services in 
holding an mquest, question was raised as to whether the words “cyewitnesses” and 
“witnesses” meant more than one witness to a death, and the court decided that it re- 
quires but one witness to divest the coroner’s jurisdiction 


Section 50 PLAce ror Hotvinc INQutst 


For the purpose of conferring jurisdiction on a coroner to hold an inquest, ‘a 
body 1s ‘found’ within the county when it 1s ascertamed by any means that jt 1s within 
the county” (Olio Supreme Court, State v Bellows, 56 Northeastern Reporter, 1028 ) 

In the case of Moore v Butte County, 78 Ncbrasha Reports, 561, 1t appeared that a 
man was killed by a train in Cheyenne county, and was removed to Box, Butte county, 
where the coroner of the latter county held an inquest Il clam for fees, ete, was 
disallowed by the county on the ground that he had no jurisdiction to hold an inquest 
over the remains of a person killed in another county But the Supreme Court held 
otherwise, saying 

“Doubtless, when a coroner finds in his county the body of a person who has 
evidently come to Ins death by violent means, although he may have reason to suspect, 
or even may know, that the violence was inflicted outside Ins own county, he has a 
very wide discretion in determining whether the circumstances are such as to require 
an official investigation at his hands, and that, at Icast so far as jurors and witnesses 
are concerned, his dctermmation of that question 1s final hey certainly have no dis- 
erection justifying disobedience to Ins summons . . . . AS respects jurisdicuon, 
pure and simple, we think that the finding of a person who has apparently come to his 
death by violence or mysterious or unknown means is sufficient to confer it The place 
where the violence was conimittcd or the death occurred may be the most significant 
fact to be ascertuined, and for the purpose of discovering it an mquiry may be in the 
highest degree smportant. Interminable delays might result from a practice which should 
require a prelimimary determination of these facts hefore an imquest could be sct on 
foot, or which should require the body to be transported to another and perhaps dis- 
tant county hefore onc could he begun” 

But, under the statutes of Arkansas, a different conclusion was reached hy the 
Arkansas Supreme Court in the case of 74 Ark 183 In this case, two residents of 
Pulaski county were killed in a railroad accident mm St Francis county, and their bodies 
were shipped home for burial While they were in an undertaking establishment at 
Little Rock (Pulashi county), the coroner of that county received information that a 
man was under arrest in St Francis county, charged with having intentionally caused 
the wreck Ile immediately summoned a jury and held inquests, but his claim for 
fees was disallowed In affirming the disallowance the Supreme Court said 

“The power and authority of the coroner from usage and statute have been much 
curtailed, and his authority for holding an inquest 1s found in Section 794, Kirby’s 
Digest (Arkansas Statutes) Two instances occur in which tt is his duty to hold in- 

uests 
; “(1) If the dead hody of any person be found, and the circumstances of his 
death be known, and (2), 1f any person die, and the circumstances of his death indi- 
cate that he Ins been foully dealt with ; 

“In the frst instance, it would not matter where the crime occurred, as the 
finding of the body and the circumstances of the death being unknown would give 
the coroner jurisdiction to start an inquiry into the cause of death The appellant 
does not claim under that clause, but under the second, where information has been 
given indicating that the death was produced through foul means This would un- 
douhbtedly have justified the coroner of St Francis in holding an inquest, and in fact 
would have made it his duty todo so ‘The object of an inquest 1s to seek information, 
and to obtain and sectire evidence in case of death by violence, or other undue means.’ 

Keeping these objects and purposes in view, it 15 clear that they all apply 
to the duties of the coroner at the place the crime was committed (or the body found), 
and not at the place where the body may be sent for interment. . . . . 
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“The whole obycct of the statutes 13 attarned when the coroncr of the county 
where the crime is committed or the body is found holds the inquest, and no other 
coroner has jurisdiction, and no useful purpose would be secured in giving him juris 
diction” 

But st will be noted that even this Arkansas decision does not hold that a coroner 
can hold an inquest without the presence of the body in his county : 

In the case of People vy. Jackson, 47 New York Miscellaneous Reports, 60, it was 
decided that a coroner could not lawfully act beyond the jurisdiction for which he was 
elected. The court said: 

“Tt i, clearly agreed,” says Hawkins, in Pleas of the Crown, ‘by all the books, that 
a coroner has no manner of power to take an inquisition of death without a view of 
the body, and that any such inquest taken by him without such view ts utterly void.’ 
The statute of Edward also provided ‘that through all the shires sufficient men shall be 
chosen as coroners of the most wise and virtuous kmghts, thus laying the statutory 
foundation for the doctrine which has obtamed gencral acceptance in England and 
America, that a coroner has jurisdiction only in the county for which he was elected, 
and that jurisdiction depends for its exercise upon the body being within that county.” 


The New York court cites an earlicr case in the same state where it was held 
that a ccroner had the right to exhume a body for the purpose of holding an inquest, 
although the death tad occurred in another state 

What the court says concerning the New York statutes applics to the laws of many 
other states 

“When section 773 says that when the coroner 1s informed that a person has died 
he must go to the place where the person 1s and forthwith inquire into the cause of 
death What-person? ‘The person that has dicd This essential of going to the 
place where the dead person 1s lies at the threshold of all further proceedings If he 
goes to the place atd finds that there 1s no dead person, he cannot procecd; there 1s 
nothing for him to do, and st 1s equally mamfest that, if he cannot officially go to the 
place whcre there 1s a dead person, there 1s also nothing for him to do ‘That the 
dead person must be in a place to which he car go, a place that 1s within the limts of 
the terrttory where he can exercise his authority, 1s an essential to iis performing any 
official act i» relation to the death of such person. 

“When the defendant was informed that Maria Smith had died under suspicious 
circumstances it was his duty to go to the place where she died—if he could; but he 
could not, for the place was in New Jersey; and that he had no power to go there is 
too plain for argument.” 


S SECTION 51 BuriAt EXPENSE ALLOWANCES 


The Illinois statute relating to coroner’s fees was interpreted by the Appellate 
Court of the state in the interesting case of Stullken v. Sims, 199 Ill. App. 102. 

One Kernke died at a hotel in an Illinois town under circumstances which war- 
ranted the coroner’s inquest held Decedent had $8655 in cash on his body at the 
time he died, and defendant, the coroner, took possession of it, as was proper. De- 
fencant summoned funcral directors who prepared the body for burial and did all 
things necessary for the interment Defendant did nothing concerning removal and 
burial of the body beyond the mere act of delivering it to the funeral directors 

The public admimstrator refused to allow defendant credit for the latter’s charge 
of $12 for “burial expenses,” the funeral bill having been paid by the estate against 
which that bill was filed Suit by the admimstrator to recover the money in the de 
fendant’s hands was met by an offer to pay the amount less defendant’s fecs as coroner 
and the $12 item above mentioned Trial of the suit resulted in allowance to defend- 
ant of $10 for holding the inquest and $1 for empaneling the jury, but in disallowance 
of the $12 charge. Defendant appealed to the Appellate Court where the judgment 
was affirmed 

The decision turned upon a section of the Illino’s statutes prescribing coroner’s fees 
as follows 

“For holding an inquest over a aead body, when required by law, in counties of first 
and second class, ten dollars, m counties of third class, five dollars. For summoning 
the jury, one dollar, in all counties For burial expenses, in counties of first class, fif- 
teen dollars; in counties of second class, twelve dollars, in counties of third class, ten 
dollars All of which fees shall be certified by the court and paid out of the treasury 
when the same cannot be collected out of the estate of the deceased” 

Defendant's attorneys argued to the court that this statute should be interpreted, 
as to “burial expenses,” as fixing a fee to be allowed the coroner by virtue of hrs office 
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for causing the body of a deceased person, over whose body he has held an inquest, 
to be decently buried, where the body has not been called for and delivered to the 
friends of the deceased, and that this fee 1s not owing for anything done or labor 
actually expended by the coroner, but simply as a fce for causing the body to be de- 
zently interred by some undertaker, 

On the other hand, the attorneys for the administrator took the position the statute 
provides for an allowance to the coroner only when actually expended by him in giving 
the body proper interment This is the view the court adopted, saying: 

“We are of the opinion that the latter construction of said statute is the proper 
one, for to hold otherwise would be to give to the word ‘expenses’ a meaning entirely 
different from the meaning usually attached to it Words of a statute are to be in- 
terpreted according to their common and popular acceptation and import, and words 
of legal import are to be considered as having been used by the Legislature in that 
known sense,” 
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CHAPTER XV 
AUTOPSIES AND MUTILATION OF BODIES 


SECTION 52. RESPONSIDILITY IN GENERAL 


The decision handed down by the Missour: Supreme Court in the case of Maloney 
v. Boatmen’s bank, 232 Southwestern Reporter, 133, will in part, interest the funeral 
director by reason of its observations as to the actionable character of wrongful 
mutilation or other mishandling of dead bodies. 

Plaintiff sued for damages for injurics sustained when a wall of defendant's 
building, which had been gutted by fire, a day or so previously, fell upon an adjacent 
building mn which plaintiff was working In the course of the opimion, the supreme 
court said. 

“The defendant had no right to throw the wall upon the dead bodies in the ruins 
of the building At common law it was an offense to treat a dead human body inde- 
cently. 17 C J 1148 An actton for damages will lic for the unauthorized mutilation 
ofa dead body Id I144, sec 18 

“(The right 1s ta the possesston of the corpse in the same condition 1t was when 
death supervened It is the right to what remams when the breath leaves the body, 
and not merely such a hacked, hewed, and mutilated corpse as some stranger, an 
offender against the criminal law, may choose to turn over to an afflicted relative.’ 
Foley v Phelps,1 App Div 551,37. N Y Supp 471 

"It was held, in Kyles v Southern Ry Co, 147 N C 304, 61 S E 278, where 
a section master negligently permitted remains to be exposed on a track and failed to 
care properly for them, that the company was liable to decedent’s widow for actual 
physical and mental suffering sustained by her through knowledge thercof, although 
the section master acted in good faith, believing he was bound to await the arrival of 
the coroner before disturbing the remains The court said 

““The defendant also owed the plamtiff the duty to gather the body and its frag- 
ments and prepare the same for burial, and a negligent failure to do so was an infringe- 
ment upon her legal rights, and therefore actionable (citing cases) Parts of the 
body were left along the track, and gathered up by the father on the Monday following 

Respect for the dead 1s an instinct that none may violate The democ- 
racy of death 1s superior to the edicts of kings Rivpah became forever famous among 
her kind when she defied the King of Isracl, who would treat the bodies of her dead 
with contempt Sophocles has immortalized Antigone, who vindicated the like senti- 
ment of human nature as a Ingher law than that of her sovereign’ ‘It 1s no answer to 
such negligence or indifference to say that the defendant did not remove the body 
from the track because . waiting for the coroner. Humanity and decency 
required that the body and its scattered members should be reverently picked up, and 
laid off the track 1n some nearby spot, sheltered by a covering from the sun and fies 
and dust and irreverent cyes, and protected from the dogs by some better agency 
than, according to the testumony, the volunteer aid of smull boys, attracted thither by 
curiosity, but who showed tnore respect for humanity than those who represented 
this defendant That there 1s no might of property in a dead body, using the word 
in its ordinary sense, may well be admitted Yet the burial of the dead 1s a subject 
which interests the feelings of mankind to a much greater degree than many mat- 
ters of actual property There 1s a duty imposed by the universal feelings of mankind 
to be discharged by some one towards the dead, a duty, and we may also say a right, 
to protect from vio! tion, and a duty on the part of others to abstain from violation; 
it may therefore be considered as a sort of quasi property, and it would be dis- 
creditable to any system of law not to provide a remedy to such a case’ Pierce v 
Prepneiens of Swan Cemetery, 10 R I 227,14 Am Rep. 667, Floyd v Ry Co, LL. RA. 
I9I5B, 519 
“te was therefore the duty of defendant, as a matter of common humanity, to 
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rescue bodies of the victims from the debris as quickly and with as little mutilation 
as was reasonably possible” 

The case of Hawthorne v Delano, 167 Northwestern Reporter, 196, passed upon 
by the Iowa Supreme Court, involved the lability of a railway company for injury 
to a mother’s feclings because the body of her son, after being mangled by a train 
from which he fell, was permitted to lie on the track for several hours The suit 
was partly grounded on a section of the Iowa statutes which reads in part as follows: 

“If any person willfully and unnecessarily, and in an improper manner, indecently 
expose, throw away or abandon any human body, or the remains thereof, in any public 
place, or in any river, stream, pond or other place, he shall be imprisoned not more 
tian two years, Or be fined not exceeding $2,500, or both” 

The suit was also grounded upon the well-scttled principle of jaw that a railway 
company 15 lable in damages for knowingly permitting a body to remain on its tracks 
with trains passing over it, or to submit it to any other indignity 

A trial resulted in judgment in favor of plaintiff, but the supreme court reversed 
the lower court’s decision, holding that the evidence was insufficient to show that the 
company’s employes knew that decedent had fallen from the train or willfully per- 
mitted trains to pass over his body as it lay on the track where he was killed It 
appears that the accident occurred at night and that the body was discovered the next 
morning. 


SECTION 53. REMOVAL oF Harr 


It is anlawful for a funcral director to remove, or to permit to be removed, 
hair from the head of a body entrusted to his care for preparation for burial, unless 
the person entitled to custody of the remains consents, and such act renders the under- 
taker liable tn damages for gricf suffered by a bereaved relative in consequence of 
the wrong This ts the gist of an opimion hanued down by the Itlimois Appellate 
Court in Chicago (184 I] App 48), and 1s well sustained by other judicial authorities 
on the question of liability for wantonly mutilating a body 

surviving husband sued a firm of funeral directors who had charge 
of the body of his wife, ashing damages against them on the ground that the firm 
wrongfully abetted the removal of hair from her head Defendants defended the suit 
on the ground that, even 1f the facts charged were truc, there was no cause Gf action, 
contending that the husband had no property right in the body and that an award 
could not lawfully be made on the ground of mental anguish The Circuit Court at 
Chicago upheld the defense and ordered the suit dismissed, whereupon the husband 
appealed to the Appellate Court, which reversed the decision, declaring, in part: 

“We apprchend that it would not be very difficult to find good reasons for holdhug 
that the right of a surviving husband to the undisturbed possession and control of his 
wife’s remains may well be included in the category of personal rights, as now rec- 
ognized by the law of this state The decided weight of authority in this 
country supports the proposition that while a dead body 1s not considered as property, 
in the ordinary, technical sense in which the word 1s usually employed, yet the law 
does recognize a right, somewhat akin, perhaps, to a property right, arising out of 
the duty of the nearest relatives of the deceased to bury their dead, which authorizes 
- and requires them to take possession and control of the dead body for the purpose of 
giving 1t decent burral The right 1s an exclusive right to the custody and possession 
of the remains and, in the absence of any testamcutary disposition, belongs to the 
husband or wife, 1f any, or, 1f there be none, then to the next of kin The greater 
‘weight of authority also holds that any willful or wanton infringement of thrs rec- 
ognized legal right, by the imtentional mutilation of the deceased, will subject the 
wrongdoer to an action for damages, and in such action damages will be allowed for 
any mental suffering proximately resulting from the wrongful act, even though no 
actual pecuniary loss be alleged or proved” ‘ 

The Appellate Court supports its decision by referring to many similar decisions 
announced in other states, including Minnesota, Massachusetts, New York, Georgia, 
Indiana and Missouri 


Section 54. Status or SeveRED Mempers or Bopy 


The right of a widow to recover damages fot unauthorized destruction of ampu- 
tated members of her husband’s body was involved in the case of Doxtator v Chicago 
& Western Michigan Ratlway Company, 79 Northwestern Reporter 922 Deceased was 
fatally injured while in the employment of the railway company as switchman, and 
was hurried by representatives of the company to a hospital, where the company 
surgeon assisted the hospital surgeons in amputating both legs. The severed limbs 
were burned by a hospital attendant, and the widow afterwards brought suit against 
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the railway company on the theory that the company was liable for the destruction of 
the amputated limbs, because it took Bat of deceased after the accident She recove 
ered judgment in the trial court, but the recovery was reversed by the Michigan 
Supreme Court on the railway company’s appeal on the ground that limbs were 
destroyed without the sanction or knowledge of any representative of the company. 
The opinion reads in part as follows , ; 

“At the common faw there was said to be no property in a dead body, and in one 
sense this may still be deemed an accurate technical statement; but it has been held 
in a number of well-considered American cases that the one whose duty it 1s to care 
for the body of the deceased 1s entitled to possession of the body, as it is when death 
comes, and that it 1s an actionable wrong for another to interfere with that right b 
withholding the body or mutilating it in any way This right 1s conceded. 
Another question, not discussed in the orginal bricf of the appellant rae may 
be whether, under the facts as claimed by plaintiff, the mght of action exists im the 
widow for the destruction of fragments amputated from the body of her husband 
during kis hfetime .. . As this question was not at all discussed in the original 
brief, we pass it by ; The theory of the plaintiff 1s that, when the railroad 
company hfted Doxtator from the ground, it took upon its shoulders a duty, and 
that duty was to care for him while he should live, and at his death deliver his remains, 
and the whole of them, over to his wife for burial.” 

The court found, however, that this ey was incorrect and held that the rail- 
road company’s representatives, having taken charge of the deceased before his death, 
for the purpose of saving his life if that could be done, did not assume any legal 
responsibility concerning the disposition of the body or severed members left in the 
ohare ot 4 e hosrital authorities under an assumption that they would be properly 

isposed of, 

Aithough the Supreme Court made no direct finding to that effect, the whole 
trend of opinion is toward a holding that destruction of amputated members by burn- 
ing them 1s an unwarranted disposition, in the absence of consent on the part of the 
person who 1s legally entitled to custody thereof for the purpose of burial 


Section §5 UNaAUTHORIzED Autopsies, Etc 


A funeral directot’s acceptance of the custody of a corpse for preparation for 
burial and for its interment places certain legal obligations upon him which should 
be borne in mind when any third person seeks to interfere with the body, as where it 
is sought to hold an autopsy 

The general rule of law relating to autopsies has been codified in many of the 
states, and, as stated 1n a Minnesota statute, 1s as follows: 

“The right to dissect the dead body of a human being shall be limited to cases 
specially provided by s‘atute, or by the direction or will of the deceased, cases where 
a coroner 1s authorized to hold an inquest upon the body, and then only so far as he 
may authorize dissection, and cases where the husband, wife, or next of kin, charged 
by the law with the duty of burial, shall authorize dissection for the purpose of ascer- 
ee, the cause of death, and then only to the extent so authorized Every person 
who shall make, cause, or procute to be made any dissection of the body of a human 
being, except as hereinbefore provided, shall be guilty of a gross misdemeanor.” 

Under such a statute it must be quite clear that a funeral director who aids 
an unauthorized dissection, not only renders himself liable to a civil suit by the 
aggrieved relatives of deceased, but subjects himself to prosecution 

In an interesting case passed vpon by the Iowa Supreme Court (Winkler v. Hawkes 
& Ackley, 102 Northwestern Reporter, 418) plaintiff, a widow, was denied the right 
to recover damages for what she claimed was an unauthorized cissection of her hus- 
band’s body The sutt was brought against the funcral directors in charge of the 
remains and surgeons who performed the autopsy The defense successfully inter- 
posed was that the examination and dissection were conducted in an orderly and scien- 
tific manner, witt, plaintiff's consent, to ascertain the cause of death In affirming 
judgment in defendant’s favor, the court said 

e [trial] court submitted to the jury the question whether the plaintiff con- 
sented to the post mortem examination of the body of her husband, and it 1s argued 
that there 1s no competent evidence upon which consent could be found We 
think otherwise Indeed, the plaintiff’s own testimony clearly shows that she did con- 
sent, atid that the point of her subsequent objection was that the surgeons took away 
some of the parts or organs of the body It fully appears that she understood the 
purpose of the examimation was to ascertain the cause of her husband’s death, and 
that she consented to it for that purpose That consent being given, we think that 
it must be held to imply a permission to the surgeons to conduct the examination in- 
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the approved and usual manner practiced by their profession; and, if the removal 
of some of the Organs for microscopic examination was necessary or proper to effect 
the purpose of the post mortem, then the defendants would not be Bulty of actionable 
wrong in so doing, unless such permission was expressly withheld at the time the 
consent to open the body was given It is true that Mrs Winkler claims that she 
made it a condition of her consent that none of the parts should be taken away, but 
that question was submitted to the jury, which evidently found against her contention 
in this respect Moreover, the condition that none of the parts should be taken away 
did not necessarily prohibit the taking of such parts to the office of the surgeons for 
examination, 1f they were duly returned and replaced for burial, and this appears to 
have been done The fact seems to be that the surgeons removed the heart and liver, 
in whole or in part, from the body, and took them from the undertaker’s room for 
further Cxamination; and, upon hearing that the plaintiff objected thereto, the parts 
were at once returned and buried with the body There 1s no tdication that the 
surgeons acted Otherwise than in entire good faith, and we belicve thar acts in the 
premises werc fairly within che scope of the consent which plaintiff concedes she 
gave. But however this may be, this feature of the controversy was submitted to the 
jury under instructions which were very favorable to the plainnff, and we are not 
disposed to interfere with the verdict” 

A decision announced by the Iowa Supreme Court in the case of Koneeny v Hohen- 
schuh, 173 Northwestern Reporter, gor, bears on the lability of a funeral director 
where an unauthorized autopsy is held over a body in his custody The decision exoner- 
ated defendant from liability to plaintiff on account of an autopsy held over the 
remains of plaintiff’s mother while in the defendant's custody, it appearing that defend- 
ant had no intimation that the autopsy was being conducted without proper consent 

Defendant was entrusted by the State University Hospital of Lowa with the body 
for preparation for burial, and plamtiff alleged in his suit that without his knowledge 
or consent defendant permitted the body to be dissected and mutilated, in reckless and 
malicious disregard of plaintiff’s right to recerve the remains in the condition in which 
they were when life had departed therefrom. It was further alleged that this wrong 
against Plamtiff had caused him great mental sufferimg, for which he demanded com- 
pensation in mon fi 

The answer which was filed by defendant, and which 1s found by the court to have 
stated a complete defense, averred that the body had been delivered to him by author- 
ities of the State University Hospital with directions to embalm it, and with informa- 
tion that the hospital’s surgeons would make a post-mortem examination It was fur- 
ther set forth in the answer that defendant had no knowledge of the identity of the 
deceased person, was not present at the autopsy, and had nothing whatever to do with it; 
that the deceased was in part a county patient, and admitted to the hospital as such, and 
that the staff of the hospital had the right to make the exammations It was further 
alleged by defendant that he was formed that plaintiff had consented to the autopsy, 
and that the same was conducted in a decent and proper manner. : 

The evidence disclosed that it was customary for the hospital staff to hold autopsies 
upon the bodies Of patients dying at the hospital, whenever the consent of the family 
or friends of the decedents could be obtamed Such examinations were in fact held 
in perhaps three-fourths of the cases of deaths occurring at the hospital The hospital 
did not have suitable rooms or conveniences for such work, and bodies were customarily 
sent out to the undertaking establishments offthe city—Iowa City—wherc the staff would 
conduct its examinations. 

In this instance defendant sent an assistant to the hospital to obtain the body at the 
request Of an official in charge of the hospital The assistant embalmed the body Later, 
members of the staff went to the undertak'ng rooms, opened the body and removed some 
of the viscera for examination, Neither defendant nor any representatives Of his were 
Present 

Before the ¢xamination had been completed piaintiff called at the establishment 
with another undertaker and requested delivery of the body. Defendant explained that 
an autopsy was being held, but readily yielded to plaintiff's insistence that the remains 
be delivered to the other undertaker at once P - 

At the close of the trial the presiding judge ordered the jury to bring in a verdict 
in defendant’s favor, on the ground that the evidence showed that he was not liable, 
Plaintiff appealed to the Supreme Court, where the ruling was affirmed, the higher 
court saying, in part- q pia Fe 

“Appellee’s (defendant’s) counsel concede that, if the post-mortem ¢xamination 
of this body was made by the physicians without plaintiff's consent, the act constitutes a 
legal wrong for which the law affords a remedy _It 1s also conceded that the fact whether 
such consent was given 1s in dispute, and that 1f the question be a vital one in this case 
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the issue should have been submitted to the jury. They contend, however, and that is 
the question with which we have to deal, that, even assuming that no consent 13 proved, 
the record still makes no case against the defendant, and with that view we are disposed 
to agree. 

“There is no evidence fairly tending to show that defendant was present at, or 
assisted in, or took part in, the autopsy The most which can be sard in this respect is 
that it took place in his building, and that he knew such examination was contemplated 
by the physicians, and that 1t was being performed on his premises If such examination 
was wrongful, and he with knowledge of the wrong furnished the perpetrators a room 
or place or conveniences for :ts performance, such aid and assistance might well be held 
sufficient to charge him with participation in the wrong and therefore with joint liability. 
But the doing of an act which 1s 1n atself pectee lawful will not render one liable as 
for a tort, simply because the unintended effect of such act is to enable or assist another 
person to do or accomplish a wrong The defendant had an unquestionable legal right 
to maintain a building or place in which to do business as an embalmer or undertaker. He 
had just as clear a right to permit the hospital and its physicians to use a room in his 
building as a place for holding post-mortem examinations He could reasonably and 
properly assume that the hospital authorities and its medical staff would not abuse such 
privilege, by using it for an unauthorized autopsy: He was charged with no duty to 
supervise stich use, or to ascertain at his peril in each instance whether proper consent 
had been eee for the examination of a body brought or sent to his place by the hos- 

ital itsel : 

r “The record is barren of any testimony tending to show guilty knowledge or un- 
lawful purpose or intent on part of defendant, and in our yudgment it must be said there 
1s a failure of proof of any act of omission on his part rendering him justly chargeable 
with damages for the wrong, 1f any, committed by the physicians. His only connection 
with the transaction was to receive and embalm the body, a very proper service, which 
is not the ground of complaint in this action He received the body from the hospital 
and until some one appeared disclosing a better claim of right or authority to control 
its care and disposition, he cannot be charged with wrong in recognizing the authority 
of the hospital to give directions for its care and keeping” 

A deciston bearing on the hability of a funeral director for mutilation of a body 
in his possession, in the performance of an autopsy by third persons, or through any 
other act for which the funeral director is not at fault, was handed down by the 
Appellate Diviston of the New York Supreme Court, in the case of Hasselbach v. Mt 
Sinai Hospital, 159 New York Supplement, 376 

The sutt was brought against a hospital on account of an authorized autopsy claimed 
to have been held on the body of plaintiff’s husband after he died in defendant’s hos- 
pital, but what the court decided would fully apply to a question arising on an autopsy 
performed on a body in a funeral director’s custody for preparation for burial, or 
on account of any injury not shown to have been caused by the funeral director’s own 
negligence or wrongful act In holding that plaintiff's complaint did not state a cause of 
action against the defendant, the court rested its decision on the fact that the com- 
plaint did not allege that the autopsy was performed by the defendant, or any of its 
employes, or with defendant's knowledge or consent. The court said: 

“The question 1s therefore presented whether or not the defendant owed an abso- 
lute duty to plaintiff to protect her husband's body against post mortem autopsy by any 
person whomsoever, and tu deliver the body to her in the same condition that it was in 
immediately ofter death The plaintiff insists that defendant was under such duty. We 
do not so understand the law _ Certainly no reported case has gone to this extent 

. . “It 1s well settled that, in the absence of a contrary testamentary disposition, the 
right to the possession of the body of one who has died belongs to the husband or wife 
or next of kin for the purposes of preservation and burial, and that this right 1s in- 
fringed upon by anyone who unlawfully mutilates such body without the consent of 
the person entitled to possession thereof, . . . . and fora violation of this right 
damages may be recovered for the injury to the feelings and the mental suffering re- 
sulting from the unlawful act In all the cases, however, in which such a nght of action 
has been upheld, the person held hable has either been the one who committed the un- 
lawful act, or one who caused or procured the autopsy to be made.” 

The court held that there was nothing to help plaintiff, m the provisions of the 
New York statutes which make it a misdemeanor for one to make, or cause to be made, 
any dissection of the body of a human being, except by authority of law, or under 
permission sixen by the deceased, since there was nothing to show that defendant made 
or caused the autopsy to be made 

There is a general rule of law that when an article of personal property is entrusted 
by the owner to another person, in an undamaged condition, and it is returned in a dam- 
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aged condition, the burden is on such other person to show that the injury did not occur 
through his negligence or wrongful act It was sought to apply this legal principle by 
analogy, but the court said that the principle rested on the fact of injury to property; 
and that there 1s no such thing as property rights in a dead body, in the ordinary com- 
mercial sense “The damages allowed to be recovered for its mutilation are never 
awarded as a recompense for the injury done to the body as a piece of property,” said the 
court. “No sp Sac is imposed tpon the defendants, except to refrain from actively 
participating in the unlawful mutilation of the body. To go further would be to charge 
it as an insurer, and to hold it to an even stricter accountability than would be imposed 
opon a custodian of merchandise.” 

The following statement contained in a standard legal work recently issued will 
serve to throw Jight on the habilities on account of autopsies: 

“The general rule is that the unauthorized autopsy of a deceased person’s body 1s 
a tort (wrong), giving rise to a cause of action for damages A physician making an 
autopsy with the consent of the person entitled to the right of sepulture is not hable 
to an action for damages It has been held, on the one hand (by the Minnesota Supreme 
Court) that it is no defense to an action for damages resulting from an autopsy on a 
body without the consent of the next of kin that defendant, the attending physician, 
performed the autopsy to ascertain the cause of death so as to be able to certify it as re- 
aoe by statute On the other hand, 1t has been held (by the courts of Colorado, 

eorgia and Kentucky) that an autopsy performed by a physician in accordance with the 
Jaw, n order to obtain a certificate of burtal from the board of health, does not render 
the physician liable in an action for damages, where it 1s performed in a proper man- 
ner, although without the consent of the person having the right of sepulture; and that 
such an autopsy docs not render an undertaker having charge of the body lable for 
ermitting the examination to be made. But an undertaker who has taken charge of a 

y at the request of persons entitled to its custody and who afterward permits phy- 
sicians to make an unauthorized autopsy is jointly liable with the physicians Where an 
attending physician made an incision in the body shortly after death to ascertain the 
exact cause of death, there being no dismemberment or removal of any part or organ, 
st 1s not such mutilation of the body as to give the widow of deceased a cause of action. 

“The authority of a coroner to ascertain the cause of death must be exercised in a 
proper manner If an autopsy is performed by a physician under the direction of a 
coroner in a proper manner, the physician 1s not hhable for dissecting the remains; and 
the issuance and service of a subpoena on the physician is not indispensable as a direction 
to make an autopsy If, however, the coroner's physician who is authorized to make an 
autopsy on the remains when directed by a coroner proceeds to do so without any direc- 
tion, he is liable for an action for the unlawful dissection Furthermore, although an 
autopsy may be authorized by a coroner, this does not justify the removal and detention 
of any organs of the deceased by the coroner’s physician, in the absence of a further 
direction When there 1s a statute requiring all citizens to report deaths of a suspicious 
nature to a coroncr, it 1s necessary that the report be false in order to render a person 
liable for a dissection made by coroner on his report. 

“Where the remains of a deceased husband or wife are unlawfully mutilated, the 
surviving spouse 1s entitled to maintain an action for damages In the absence of sur- 
viving spouse, a son is the lawful custodian of the body of a deceased parent for preserva- 
tion and burial, and hence may maintain an action for an unlawful mutilation of the 
body. The father of a child, who 1s its natural guardian, has such right to its dead 
body that he may maintain an action against one to whom he entrusted the child for 
treatment, and who, without his consent, performed an autopsy on the dead body. So 
a mother legally entitled to the possession of the corpse of her son may recover of 
one silegally dissecting or otherwise mutilating the remams The personal representa- 
tive of decedent cannot maintain an action for damages for the willful or negligent 
mutilation of deccdent’s body, although he may sue for injury to the wearmg apparel 
of decedent and property on his person.” 17 Corpus Juris 1144. 


Section 56 Avutorsy Orperep ny CoroNER 


In denying the right of a widow to recover damages against a college of physicians 
and surgeons for holding an autopsy over the remains of her husband, who died in a 
city hospital after having sustained injuries im a ratlroad accident, the Maryland Court 
of Appeals recognized the right of coroners to order autopsies to be made when, in their 
judgment, that is an appropriate means of ascertaining the cause of a person’s death, al- 
though consent of the surviving relatives be not obtained (32 Atlantic Reporter, 177.) 

In this case 1t appeared that a man in yizorous health, whose leg was crushed below 
the knee in a ratlroad accident, was carried to a hospital managed by one of the de- 
fendants, where he died the next day, The coroner was notified, and considering that 


115 


the accident was not of itself sufficient to cause death, he ordered a post-mortem exate 
ination to be made This was accordingly performed without the knowledge of the 
family of deceased The widow's right to recover damages was denied on the following 
grounds: (1) That the coroner had authority to order autopsies to be made, and 
there was no evidence to show that in directing this one to be made he acted maliciously 
or corruptly. (2) That the surgeon was there likewise not hable if he performed 
the post-mortem by order of the coroner, and did so without wantonly mutilating the 
corpse (3) That the hospital authorities, having no further connection with the 
matter than to allow their rooms to be used, were not hable. : 

The court held that in the trial of the case it was proper for a funeral director to 
testify as follows “I never received a body from the hands of the coroner or where 
a post-mortem exammation had been made, that was in a condition for the family to sce 
without bemg prepared” The Court of Appeals says ‘We cannot see any ob- 
jection to proving this fact; it might also be inferred from common knowledge that 
the use of the surgeon’s knife would disfigure the human body and give it an appearance 
which would shock the senstbilitics of the fammly of the deceased.” 


Section 57. Wo May CoMeLaIn 


In the case of Floyd v Atlantic Coast Liné Railway Co., 83 Southeastern Reporter 
12, plaintiff sucd defendant for claimed mutilation of her son’s body after he had been 
killed by one of defendant’s trains In denying plaintiff the right to recover, the 
North Carolina Supreme Court held that the right to dispose of the ebitie A by 
decent bursal includes the right to its possession in the same condition in which death 
left it, and the mother of a minor unmarried son whose dead body was negligently 
mutilated, 1f the proper party to sue, 1s entitled to recover damages therefor, but 
that, under the statutes of North Carolina, the father, in view of his primary rights 
and habilities, such as the right to services, the liability for support, burial expenses, 
etc, 1s to be preferred to the mother, and owns the cause of action of negligent 
erate Therefore, it was decided that the mother had no right to sue in her own 

a 

The same rule it seems to be applicable to a suit against a funeral director or 
embalmer for mutilation of the remains of a minor unmarried chil 

The Nebraska Supreme Court determined that, under the facts of a case pre- 
sented to it, a brother of a deceased person was not entitled to maintain an action for 
damages against persons who mutilated the body in performing an autopsy without 
his consent It appeared in this case (Thompson v. Pierce, 146 Northwestern 
Reporter 948) decedent was married, but that he and his wife had been living apart 
from each other for several months preceding his death, although they were not 
divorced The body was under the care of plaintiff, the brother. In deciding that the 
action could not be maintained by plaintiff, the court finds that there was nothing to 
show that the widow had surrendered her right to the control of the remains. The 
Most important part of the opimion reads as follows. “The courts of the United 
States generally recognize the right of the surviving spouse or next of kin of a 
deceased person to the care, custody and control of the remains for the purpose of 
scpulture The point in dispute here 1s whether the surviving wife or the brother of 
the deceased 1s entitled to maintain an action for wanton mutilation of the corpse. As 
between the wife and other relatives, the great weight of authority is that the care 
and custody of the body and the mght to provide a place of burial rest in the first 
place with the surviving spouse. The right of the surviving husband or wife, or, 1f 
there be none, of the next kin, to have the custody of the deceased person and decide 
upon the place of its final burial 1s supported by the better reasoning and by the almost 
unanimous voice of the authorities There are, of course, exceptions, as there are to 
nearly all general rules, but they arise for the most part out of stich circumstances a$ 
would deprive a natural guardian of the custody of a living child.” 


Section 58 Disposition or UNcLarmen Bopies 


Statutes of the several states commonly provide for delivery of the bodies of those 
subject to burial at public expense, excepting those of honorably discharged soldiers, 
saslors, etc, to medical schools for the advancement of medical and anatomical sci- 
ence And by several statutes this provision 1s extended to embalming schools and 
state embalming boards, for the advancement of the science of embalming Some 
of the statutes expressly provide that bodies shall not be subject to these statutes if 
the deceased requested burial, or 1f kindred or friends require burial And it is gene 
erally enjomed that after dissection the body shall be decently buried by the institue 
tion having it under control Typical statutory provisions are shown in the following 
review of a New York decision 
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A decision handed down _ the New York Supreme Court in the case of Burke 
v. New York University, 179 New York.Supplement, 626, involved the hability of one 
in oe of an unclaimed body for permitting it to be dissected in a medical 
college. Plaintiffs failed to make out a case against defendant university for dam- 
ages for dissecting plaintiff’s deceased father’s body. The complaint in the case 
averred that the death occurred at a hospital on Blackwell’s Island, that the body 
was removed to the Manhattan morgue, that ten days later a death certificate was 
issued, and permit granted for burial in the city cemetery; but that, instead of being 
so buried, the body was received by defendant, dissected, and then cremated It was 
further alleged that plaintiffs nevcr consented to this disposition of the body, and that 
they had left their address against the possilulity that something might happen to 
their father. Dismissing the suit, the court held that under the laws of New York 
the university had not been derclict in failing to take proper steps to ascertain the 
existence of surviving relatives Although the decision turned on the particular 
phraseology of the New York statutes, it will prove of gencral interest because of 
the existence of similar statutes in several other states. The New York Health Law 
contained the following provisions: 

“Sec 316. Cadavers—The persons having lawful control and management of 
any hospital, prison, asylum, morgue or other receptacle for corpses not interred, and 
oy undertaker or other person having in Ins Jawful possession any such corpse 
for keeping or burial may deliver and he 1s required to deliver, under the conditions 
specified in this section, every such corpse in their or his possession, charge, custody 
or control, not placed therein by relatives or friends in the usual manner for keeping 
or burial, to the medical colleges and universities of the state authorized by law to 
confer the degree of doctor of medicine, and to all other colleges or schools incor- 
porated under the laws of the state for the purpose of teaching medicine, anatomy or 
surgery to those on whom the degree of doctor of medicine has been conferred, and to 
any university of the state having a medical preparatory or medical post-graduate 
course of instruction. No corpse shall be so delivered or received 1f desired for inter- 
ment by relatives or friends within forty-eight hours after death, or tf known to have 
relatives or friends, without the assent of such relatwes or friends, or of a person 
who shall have expressed a desire in his last illness that his body be interred, but 
the same shall be buried in the usual manner” < 

“It will be observed,” says the court, “that the statute not only permits, but in 
certain cases requires, morgues and other institutions and persons named to deliver 
any corpse in their possession not placed there by relatives or friends for keeping or 
burial to medical institutions like the defendant ‘The statute prohibits such delivery or 
receipt, however, of the corpse of any person ‘known’ to have relatives or friends, 
without the assent of such relatives or friends I think this demurrer can he decided 
upon the question whether or not the complaint sufficiently alleges that the corpse in 
this case was of a person ‘known to have relatives or friends’ I take it that these 
words necessarily mean known to the institution charged with wrongful receiving of 
a corpse, of, what 1s tantamount to knowledge, lack of reasonable mmquiry : 

“T cannot see in the complaint before me any allegations which can fairly be 
construed as charging such knowledge or such lack of inquiry to the defendant It 
ig true the complaint docs allege that the plaintiffs ‘had left their address in order 
that they might learn if anything happened to their father or of his death,’ but it 1s 
not stated with whom they left their address, or when they left it. If anything can 
be inferred on this point, it is that the address was left with the hospital where their 
father was Certainly 1t cannot be inferred that it was left with the defendant, or 
that it was brought to the defendant’s attention [I am conscquenly of the opinion 
that there is no plausible ground for arguing that the complaint alleges knowledge 
on the defendant's part Whether there 1s any sufficient ground for holding that the 
facts alleged show lack of proper inquiry 1s not so plain. Since the plaintiff's address 
was left with the hospital, there was a clue which the defendant mght have followed 
up, and by which it might have obtained knowledge of the plaintiffs and their rela- 
tionship The question 1s whether the defendants ought to have done that In this 
connection it should be observed that the section of the statute above quoted contains 
this further provision, viz,. 
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“‘Any stich medical college, school or university desirmg to avail itself of the 
provisions of this section shall notify such persons having the control and manage- 
ment of the institutions and places heretofore specificd, and such undertakers and 
other persons having any stich corpse in their possession, custody or control “A 
shall notify the proper ofcers of such college, school or university whenever there 
is any corpse in their possession, custody or control, which may be delivered to a 
medical college, school or university under this section, and shall deliver the same to 
such college, school or university’ 

“This seems to place upon the persons having control] of the institutions men- 
tioned and having possession of such corpses the duty of ascertaining whether any 
particula: corpse 1s one ‘which may he delivered under this section 

“The persons so in contro! in this case were those who had charge of the morgue, 
and the statute would appear to have placed upon them the duty of making inquiry to 
ascertain whether the particular corpse was that of a person ‘known to have relatives 
or friends’ Since it was their duty to make such inquiry, 1t 1s not apparent that any 
useful purpose would be accomplished by requiring the defendant to make the same 
inquiry over again, and, in the absence of plain language to that effect, the statute 
should not be licld to have intended such duplication of inquiry is 


SEcTION 59 UNAUTHORIZED CREMATION 


Where a statute permits delivery of an unclaimed body to a medical school for 
dissection only when there are “known relatives,” due diligence must be used to ascer- 
tain the existence of relatives, and where a law provides for “burial” after dissection, 
cremation without the consent of surviving relatives 1s an actionable wrong, holds the 
New York Appcllate Division in the case of Burke v New York University, 188 New 
York Supplement, 123 

The question presented was whether the complaint sufficiently alleged a cause 
of action It was alleged That the plaintiffs are the only next of kin, the sons and 
daughters of one John Barry, and that he died on the 19th day of December, 1917, and 
at the time of his death he was in the Central Neurological Hospital, on Blackwell’s 
Island, and his body was transferred on that day to the morgue in the city of New 
York That on the 29th of December a death certificate was filed in the health de- 
partment and a burial permit for burial in the City Cemetery on December 29, 1917. 
On that date the body was not buricd, but was turned over by the authorities at the 
morgue to the defendant corporation This was a corporation authorized to receive 
the body undcr ccrtain circumstances under the statute that will be referred to It was 
held by them until February 19, 1918, at which time the body was dissected and the 
remains cremited It was further alleged That the plamtiffs were left in sgnorance even 
of the death of their father, and upon ascertaming the fact they demanded the body, 
and were informed that it had been disposed of That they never gave any permission 
or consent to the dissection of the body, and the complaint alleges that such dissec- 
tion and destruction of the remains were unlawful actsof the defendant It was further 
alleged that they Ieft an address where they might learn anything that happened to 
their father It does not alluge where his address was left It 1s alleged that they were 
Catholics, and that thcy were forbidden from interring the remains of their father mn 
consecrated ground, and the feelings of the daughter and sons were outraged, and they 
were greatly shocked and were greatly outraged in their religious feelings in respect 
to the mutilation and destruction of the corpse of their father, and $25,000 was demanded. 


The trial court sustamed a demurrer to the complaint and plamtiffs appealed. On 
the appeal the Appcllate Div ston reversed the lower court, saying 

“The defendant claims its right to dissect under section 316 of the Public Health 
Law (Consol Laws,c 45), which requires any hospital or morgue having any uninterred 
corpse in its lawful possession for keeping or burial, which has not been placed therein mn 
the usual manner by relatives or friends for that purpose, to deliver such corpse under 
specified conditions to any university of the state having a medical preparatory or med- 
ical post-graduate course It 1s provided, however, that 

“*No corpse shall be so delivered or received if desired for interment by relatives 
or friends within forty-eight hours after death, or, 1f known to have relatives or 
friends, without the assent of such relatives or friends, or of a person who shall have 
expressed a desire . . that his body be interred, but the same shall be buried 
in the usual manner’ 

“The Special Term held that the primary duty of endeavoring to ascertain whether 
there were relatives or friends rested with the authorities at the morgue, and did not 
rest with the defendant before receiving this corpse for dissection I think, however, 
that there is also an obligation upon the medical school or university to make reason- 
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able inquiry There 1s no allegation in the complaint that they failed to make reasonable 
inquiry. 

“The contention of the plaintiffs is that all that was necessary to do was to allege a 
dissection without their consent, and that st was for the defendant to plead the facts which 
justified such a dissection This contention 1s, I think, well made The dissection of 
a human body without the consent of the relatives or friends 1s under the common law 
a wrongful act If the defendant would justify that act undcr any spccial statute, the 
facts would bring the defendant withm the statute and authorize the act are properly 
pleaded as an affirmative defense Those facts nced not be negativcd sn the complaint, 
which 1s sufficient 1f a wrong under the common law has been alleged 

“Irrespective, however, of the statement of the cause of action for the dissection, 
the complaint states a cause of action for the cremation of the body Under section 2215 
of the Penal Code, it 1s provided that after dissection the body shall be buricd The 
eremation of the body was therefore clearly a wrongful act, und 1s, I think, yust as action- 
able as the dissection ttself” 


Section 60 InsurANce Comranirs’ Ricuts 


When a life or accident insurance policy contains a provision entitling the insur- 
ance company to have an autopsy held to determine the cause of insured’s death, 1f 
demand be made therefor, demand must be made within a reasonable time, according 
to the decision of the Minnesota Supreme Court announced 1n the case of Johnson vy, 
Bankers’ Mutual Casualty Co, 151 Northwestern Reporter, 41 

Insurcd under an accident policy was drowned while fare ina lake, June 15. 
The next day his body was recovered, and the day after the claim auditor of the 
insurance company was notified of the accident The evening of the r7th the auditor 
arrived in the neighborhood where deceased had lived, and, although some imvestigation 
was made by him, he made no demand for an autopsy until after 10 a m, the 18th— 
less than three hours before the time sect for the funeral ‘Ihe policy contained a clause 
to the effect that the policy should be void 1f an autopsy by the company’s medical ad- 
viser should be denied, no time for demand being specified. Insured’s widow refused 
to defer the funeral to afford opportumity for an autopsy, and the company refused to 
pay the amount called for by the policy In a suit on the policy, the Supreme Court 
decided that the insurance company waived its right to an autopsy by watting until 
the eleventh hour to demand the same, especially since the company then had no medical 
adviser present to conduct the autopsy, which would have been delayed awaiting his 
arrival from a city some distance away The court holds that under such circumstances 
the bereaved relatives should be spared the “distressful experience of an autopsy” and 
“the harrowing ordeal of a suspension of the funeral” 

Provision in a life 11surance policy that “any medical adviser of the association 
shall be permitted to examine the person or body of the insured im respect to any 
alleged injury or cause of death, when and as often as may be required by the assocta- 
tion, and, in the case of a post-mortem examination by or on the part of the msured’s 
representatives, the association shall be given opportunity to attend and participate,” only 
authorizes an inspection of the body while it remains unburied, and docs not mean 
that the association may have the body exhumed Nor does a clause in a policy to the 
effect that the imsurance shall not extend to injuries of which there 1s no visible mark, 
or cover accidental injuries or death resulting from certain specified causcs, entitle the 
insurer to make an autopsy, on the ground that something might be found which would 
exempt liability under the policy. (3: New York Supplement, 865 ) 


CHAPTER XVI 


CONTRACTS FOR SERVICES AND SUPPLIES 


NOTE —See, also, chapters on Burial Benefit Assocrations (XVIII) and Liabihty for Funeral 
Expenses (XVII) 


Section 6t Importance or Havine Srectric ConTRACT 


The importance of reducing to writing orders for a funeral director’s services, 
burial supplies, etc, 1s obvious It forestalls disputes as to the lability of the person 
who signs the order for the amounts charged And yet funeral directors are prone to 
furnish supplies and services without understanding as to who 1s to make payment 
An Indiana funeral director recently wrote that funcral arrangements were made 

a surviving husband, brother, father and cousin, and, nothing being said as to who 
should pay, he charged the bill to the “whole bunch” But, unfortunately, the law does 
not sanction such “tag-you-are-it” practice 


Section 62 Capacity OF FuNERAL D1rccror 


A few years ago the judge of a court in New York City said: 

“A mourner 1s generally a person greatly agitated or overwhelmed by vain regrets 
or deep sorrow, and on the othcr side persons whose business 1s to administer to the 
dead for profit. One side 1s, therefore, often businesshke, vague and forgetful, while 
the other 1s ordinarily alert, knowing and careful . . The average undertaker | 
in this city [New York], as 1t appears from the testimony, 1s in reality only a middle 
man or contractor. Nearly all the actual material, labor and necessities for the aver- 
age funeral are furmshed by the great establishments It 1s the latter who really fur- 
nish the coffin, the hearse, and most of the other material employed between the death 
and the grave Such establishments have a fixed schedule of very moderate prices. 
To this prime cost such undertakers, as it 1s sworn on the stand, usually add what they 
can get out of the family That even where there is no express contract the under- 
taker 1s entitled to add something for his costs and services 1s apparent JI think even 
his rent telephone and individual business establishment which he maintains ought to be 
fairly taken into final account But that in such cases he 1s only an agent 1s apparent 
If he 1s to be regarded as the agent of the dead person’s family, his status of trust 
precludes his making a profit beyond his services If, on the other hand, he 1s the agent 
of the great funeral establishment, his legal position may be somewhat different These 
are extremely nice questions of law, and just here I think I detect indications of a way 
by which relicf from excessive charges may be afforded to these poor familtes, at least 
in those instances where there 1s no express contract But I am not without doubts 
on many points There 1s much room for discussion and full consideration as I do 
not wish to be unjust to the undertaker and make any unwarranted assumption.” 


Section 63 Form or Contract 


We approve use of some such form as appears on the next page. 
A briefer form of guaranty 1s as follows: 
MAA ACM mpriciecic Tow: e@eetoetee I 2eeee 

“To John JOnCSr. 2c cess; LOWS: : ee 

“In consideration of your furnishing services and/or supplies in connection with 
preparing for burtal and burying the remains of .._.._ ., I, or we, hereby guarantee 
payment of on or before »19  ~., your billin a sum not exceeding$ .. , 
for services and/or supplies furnished on order of cas coewuNaese 


Or, if it is definitely known in advance just what all the items of the bill will be, 
it would be proper to make up an itemized bill against the person who is to pay the 
same, and have him or her sign a statement at the bottom worded something like this. 

., 1 (or we) agree to pay the above bill on or before ... ....., 192...., iM COn- 
sideration of the above items being furnished in connection with the burial of the 
Femams Of ....cccccecee Dated this .. oes, 192... 


eereese seeosesrerece 


Or, it would be proper to have the person who 1s to be bound sign an ordinary 
promissory note, 
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THE LEE MORTUARY 


R P LEE, Propritor 
1426 Nicollet Avenue, at W 15th St 
MINNEAPOLIS, MINNESOTA 


ORDER FOR FUNERAL SERVICE 


Minneapolis, Mann A 192 


| TO THE LEE MORTUARY 

| Please prepare and care for the body of b 
deccased, for intermenat—shipment— | 

F cremation and provide the items hsted below at the prices quoted an 

} the margin opposite the respective items 

| EMBALMING 


| CASKET 


| BURIAL CLOTHING : 
) SHIPPING BOX OR VAULT . 
PROFESSIONAL SLRVICES 


LIVERY EXPENSE 
Ambulance 
| Hearse 
| Limousines 
CEMETERY EXPENSE ADVANCED 


ADDITIONAL EXPENSE 
| Flowers $ » Telephoning $ « Telegraphing $ 
Transportation $ , and other miscellaneous stems 
| 
For the above items agercgating $ “Tres tte . 
A agree to pay you as follows 
$ on or before the day of 192 
i$ on or before the day of 102 
$ on or before the day of Be ce ats 
i$ on or before the day of 192 
} and the balance $ on or before the day of 192 
with interest on all aeferred payments at the rate of 8% per annum, | 
until paid, ond further agree to pay for any additionul stcma | 
I or service not included in the above which y order, or 


t direct you to furnish and to be included 1n bill for the: abe items | 





We and for | 

and 1n consideration of $1 and other valuable conpidcration to us in 

F hand paid, the receipt whereof we hereby uchnowledgce, do hereby | 

i guarontce that the above named 

} and will promptly make the payments § 

mnentsoned in the foregoing order, when and us the sarc shall become 
due 


| Dato 192 





The foregoing order and guarantce taken and approved by me this 
day of 192 
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Section 64 AuTHority TO Make Contracr 


“Will you kindly give an opinion on the following: A man dies in hospital and 
authorities call an undertaker who embalms body As soon as family is notified, they 
ask another undertaker to go to hospital and get body Can embalmer No 1 collect 
for work he has done without the sanction of the family?” recently inquired a funeral 


director 

A definite answer depends upon undisclosed facts in the case If the deceased man’s 
next of kin were close at hand and there were no circumstances making it necessary 
to have the body embalmed instantly, or before the relatives could obtain an embalmer 
of their own choice to prepare the remains, the act of the hospital authorities in pre- 
suming to invade the privilege of the relatives to govern all the burial arrangements 
was unwarranted and embalmer No 1 has no valid claim against the decedent's 
estate or those Iegafly ltable for the burial expenses This conclusion necessarily fol- 
lows from well established principles of law which give to the next of kin of a de 
ceased person exclusive right to make all funeraf arrangements, except as the de- 
cedent may have left some directions on the subjcct 

The only condition which could justify the hospital authorities in making a selec- 
tion of a funeral director would be the absence of relatives, or their neglect to take 
reasonably prompt steps to provide for embalming 

Not long ago one of the appeal courts in Texas recognized the rules of law ap- 
plicable in cases of this general kind 

A man d.ed with his wife absent from the place His friend in charge of the body 
selected a funeral director toconduct the funeral The latter embalmed the body 
and placed it in an expensive casket selected by the friend Embalming could not be 
postponed until the arrival of the wife, but there was no necessity for selecting a coffin, 
or for placing the body in it before she would probably and did arrive When she 
arrived she selected another funeral director and coffin. Under these facts, the court 
held that the first funeral director had a valid claim for the reasonable value of his 
services in embalming the body, but that the widow was within her mghts in rejecting 
the coffin and in having another funeral director conduct the remaining funeral ar- 
rangements 

The court decided, as it has been held in other cases, that one outside a deceased 
person’s relatives can not imcur cxpense agaist his estate or them, tmless the circum- 
stances are such as to require :mmediate caring for the body as a matter of decency and 
sanitary precaution 


Should I die while a guest at a hotel, leaving such information as would enable 
the hotel authorities to communicate with my wife and secure her smmediate presence, 
before embalming should become necessary, it would be a Icgally wrongful as well as 1m- 
pertinent act for the hotel authorities to try to divert business to a favored funeral di- 
rector by making funeral arrangements which could well awast arrival of my wife 
Should several hours or longer elapse before her arrival, it would, no doubt, be per- 
missible to turn my remains over to a funeral director, but there would be no right of 
either the hotel management or that funeral director to incur expenses against my 
estate or my wife beyond that fairly required by the circumstances The same rule 
would apply to a friend at whose house I might die while visiting apart from my 
wife It would be. that friend’s right and duty to take all steps necessary to pre- 
serve my body pending arrival of my wife, and he could, should her arrival be somewhat 
delayed, ask a funeral director to take charge of my remains, but could not incur valid 
expense, excepting as against himself, in making arrangements properly within my wife's 
province The underlying reasons why a hospital has no smphed authority to employ 
funeral directors, excepting in practical necessity are the same When a_ hospital 
patient dies in the institution, all services the hospital was employed to render are ended, 
and the next of kin are entitled to the possession of the body, without any unreasonable 
interference with their privilege of selecting the persons who shall preach the funeral 
sermon and handle the body to the grave 


Since one who has not been clothed with authority to act as another's agent cannot 
bind such other person by engaging services or buying supplies, it follows that a funeral 
director who renders services on request of hospital authorities or other persons not 
entitled to the custody of a body for the purposes of burial does so at his own risk To 
enforce a claim against the estate or next of kin, he must be able to show that the person 
employing him was either authorized to do it or by reason of absence of relatives of the 
deceased was entitled to make the contract, under the rules above state 
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Section 65. LiABILity ON VERBAL PromIse To Pay 


Fox & Weeks, funcral directors and embalmers at Savannah, Ga., won a case before 
the South Carolina Supreme Court, mvolving their mght to hold the daughter of a 
deceased person hable on a verbal promise to pay for funcral supplics and services fur- 
nished by the Savannah firm in the burial of deceased. (I°ox & Weeks vy Laney, 92 
Southeastern Reporter, 1044 ) 

When the firm sucd, the principal defense mterposed was that there was no written 
promise to pay and that the case was governed by the law which provides that one person 
shall not be held lable on a promise to pay another's debt, unless the promise be in writ- 
ing. But the court disposes of this defense by showimg that where credit 1s extended in 
the first instance to the person sought to be held hable, the law does not apply. In other 
words, sf a funeral director furmishes supplies and services to inter A’s body on 
the understanding that B, A’s relative or friend, will pay the bill, the promise to pay will 
be valid although not in writing, for B 1s not guaranteeing payment of any third person’s 
debt But rf the funeral director furnish supplies and services on the credit of C, and 
later B should agree to pay the accotint, the promise of B would be within the terms of 
the law and unenforcible unless in writing 

Although the law 1s well settled on these points, there is so much misunderstanding, 
even among attorneys, that the safest course for the funeral director 1s to get a written 
promise of payment of his charges from the person to whom credit 1s extended, whenever 
thts can be done conveniently. In this way, the promusor is precluded from denying his 
promise and any possible quibble over the legal necessity for a written promise 1s avoided. 


Section 66 LrapiLity ror Breakinc ConTRACT 


“An action will Ire for the breach of a contract as to the care and burial of a dead 
body. Accordingly, where a person agrees to bury a corpse properly, a right of action 
hes if he negligently allows the body to be taken from his custody, or suffers indigni- 
ties to be offered it while in his possession, or gives it improper burial” This state- 
ment of law at page 1143, 17 Corpus Juris, a standard legal authority, 1s supported by 
citations given to decisions of the appellate courts of Alabama, Indiana, New York and 
Washington 

In a decision handed down by the Alabama Court of Appeals in the case of Reid v. 
Loy, 65 Southern Reporter 855, the right of a parent to recover damages for mental 
anguish sustained through a funeral director’s breach of contract to embalm 
tue body of plaintiff’s child was upheld It was further held that in order to recover 
such damages the parent need not show that any direct contract was made before the 
undertaker took charge of the body On this latter point, and referring to the fact that 
plaintiff’s complaint did not directly state that “the plaintiff entered into 2 contract with 
the defendant under which it became the duty of the defendant to embalm the dead body 
of the plaintiff’s child,” the court says: “But it does aver that, after the defendant 
(through his authorized agent) represented to the plaintiff that he had embalmed the body 
of the child and made a charge for the service, the plaintiff ratified the performance of 
this service by ‘then and there’ paying the charges demanded for it If the service was 
rendered by the defendant without the request or knowledge of the plaintiff, there was no 
obligation upon him to pay for it, and he could not have been held hable therefor, as one 
cannot, except in specially exceptional cases, make another Ins debtor against the will of 
the other party But a contract may be formed by an acceptance of the service rendered 
with knowledge of the performance, although no request had been previously made for 
a rendition of the service Under such circumstances a contract between the parties is 
implied The complain under which plaintiff recovered yudgment, which was affirmed by 
the Court of Appeals, stated that one of defendant’s employecs represented that the body 
had been embalmed, that plaint:ff paid $7 50 for such service; that the employee repre- 
sented that the body could be safely withheld from burial several days, but that in fact 
the body had not been embalmed, and that as a direct result the day following the body 
began to decompose and foul odors arose therefrom, and that plaintiff suffered great 
mental and physical pain and anguish and great inconvenience and annoyance in and about 
hurrying up arrangement for the burial, and was greatly mortified at the sight of the 
dead body of his child so decomposed < 

A decision of the Texas Court of Civil Appeals reported at page 576, 74 South- 
western Reporter, shows that it may prove to be an expensive thing for an under- 
taker to unconscionably fall down on a contract to furnish funeral supplies | 

A man died of small-pox in a pesthouse near a Texas city, and his surviving rela- 
tives appointed a committee to cali upon defendant funeral directors, to purchase 
acofin and robe This they did, bargaining for a casket having the appearance of 
mahogany or walnut at a price of $25, and for a $3 robe Those in charge of the pesthouse 
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furmshed measurements to defendants for the coffin Defendants | agreed to furmsh a 
coffin with silver handles and breast plate inscribed “Rest in Peace. ’ 

In fact, defendants sent to the pesos in lieu of the casket a plain pine box so 
freshly stamed that the stam came off on the hands of the persons handling it 1n placin 
the body in it No robe was sunt, and the box was too small, resulting in a side an 
the bottom of the bex breaking, whereby it bccame necessary to yam the remains back 
in close quarters 

Because of quarantine regulations, the relatives were not able to attend the funeral, 
and they did not learn the facts concerning the facts above stated as to defendants 
breach of contract until a few weeks after the interment, {hey then sucd for damages 
for defendants’ failure to deliver the goods purchased, and the trial court allowed 
$525 50 actual damages, and $200 exemplary damages, to cover the difference between the 
value of the coffin and robe paid for and the pine box delivered, and to cover mental 
anguish suffered through what the court found to be an outrage against the relatives 
tights ‘ 

. In justice to the profession in general and persons called upon to handle the bodies 
of the dead preliminary to interment, it must be recognized that such mhumane acts as 
were found by the court to have been committed in this case are not of common occurs 
rence, albeit the court refers to testimony of ‘one of the employees of the pesthouse 
concerning the practice at that institution, as follows. 

“They generally make all of them [coffins] the same size. When we telephone for a 
man’s coffin, gencrally make a pretty good size man Small or little man, he goes in just 
the same.” ' 

And the court remarks that “defendant’s testimony further shows that he received 
$4 balance on the contract price, knowing that a robe contracted for had not been deliv- 
red, and stated, tn effect, in justification thereof, that all undertakers did business that 
way, and he did it to kcep even His testimony shows such an utter disregard for the 
feelings and rights of the plaintiff in the manner of executing the contract as that he 
should be held responsible for the result arising therefrom.” 

See, also, Chapter XX. 


Section 67 Mistraxe As To [penTity or Bopy 


A funeral director’s right to a fund deposited with an express company to defray 
the expenses of preparing a body for burral and transporting it, on it appearing that 
the deposit was made under a mistake as to the identity of the deceased person, was 
upheld by the Springfield, Missour:, Court of Appeals in the interesting case of Frank 
pss & Undertaking Co v American Ratlway Express Company, 247 Southwestern 

eporter, 1031 

The body of an unknown man was found at Poplar Bluff, Mo, Mrs Murray, of 
Nashville, Tenn, believing that the body might be that of her son, caused her son-in- 
law, one McDaniel, to send a telegram to the chief of police at Poplar Bluff, askin 
whether the decedent weighed about 180 pounds and was datk-complexioned. The chie 
wired back that the description fit McDaniel wired the funeral director to “send body 
at once” he funeral director replied that he would ship on receipt of $150.70, 
covering his charges and express charges This amount was not sent, but was deposited 
with the express company m Nashville The company’s Nashville agent wired the 
Poplar Bluff agent that he had the deposit, “covering remains ‘Iheo Murray,” and 
directed that the funeral director be notified The express company’s district agent 
directed the funeral director to ship the body c o d $120, payable out of the deposit; 
that being the amount of the funeral bill, The remains were accordingly shipped, but 
on arrival were found to be those of a stranger The body was returned to Poplar Bluff, 
where it was buried by the county 

McDaniel then sued in Nashville to recover the money deposited with the express 
company and secured judgment against the undertaking company for return ae the 
amount, garnishing the deposit While that suit was pending, the undertaker sued the 
express company for the $120 at Poplar Bluff, and secured judgment From this judg- 
pl the express company appealed to the Court of Appeals The court affirmed the judg- 
ment saying: 

“If the deposit was made upon condition that the body to be shipped should prove 
to be the body of the son of Mrs Murray, and it was found not to pe her son, then, of 
course, Mr McDamel was entitled to recover from the express company the money 
deposited If the deposit was made unconditionally, then Mr McDantel could not re- 
cover it except upon the ground of misrepresentation as to the description of the bod 
which had induced the deposit, ard, since there was no effort to connect this plaintift 
with such musrepresentation, 1f one were made, plaintiff’s rights cannot be affected by 
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that judgment. Whether we are right in these observations or not, plaintiff’s action in 
this case 1s not bottomed on the fact that McDaniel had deposited money with defendant 
for its benefit True, that allegation 1s made and that fact shown, by inducement 

Plaintiff’s contention is, and his testimony supported it, that defendant’s agent told 
the plaintiff to ship the body, and defendant had the money and would pay the bill. 
Plaintiff relted on that statement, and was induced by it to prepare the body and make 
the shipment, and, 1f that were true, defendant is lable to plaintiff regardless of what 
occurred at Nashville unless there was a showing of fraud or deceit, and that plaintiff 
was responsible therefor ‘Ihe only thing that can be gathered from the transcript of the 
procecdings sn Nashville, Tenn, ts that the suit there was upon an account for moncy 
deposited with the express company for the shipment of the body of Theodore Murray 
to Nashville, and the body shipped was not the body of said Murray ‘There is nothing 
to show that this plaintiff had anything to do with the mistake in identification of the 
body, and even though Mr. McDaniel may have Hua recovered judgment in Ten- 
hess€e permitting him to recover from this plaimtiff by garnishment of the express com- 
pany the money deposited by him with that company, the plaintiff in this case would 
still be entitled to recover from the express company if hrs testimony is true We 
think the instruction given for plaintiff properly submytted plaintiff’s claim to the jury, 
and the trial court was right im instructing them that the proceedings in the court in 
Tennessec was not adcfensc to this action If the defandant 1s a loser, it must result 
from its failure to defend a smt in Tennessee, or from the fact that 1t received the moncy 
as a conditional deposit and failed to notify the plaintiff im this case before the shipment 
was made of that fact Jf the money was deposited to be paid by defendant to plaintiff, 
if the body to be shipped should prove to be the body of the son of Mrs Murray, and 
defendant then unqual:fiedly directed plaintiff to prepare and slup the body, and agreed to 
pay him for st, defendant 1s hable regardless of what occurred in the justice court in 
Nashville If st were shown that the suit in Nashville was based on the fraud of plain- 
tiff, then the validity of that judgment would be an 1ssue here; but since it 1s not so 
based, and plaintiff is not pursuing the specrfic fund deposited with the defendant at 
Nashville, the validity or mvalidity of that judgment does not affect its rights m this 
case _Plaintiff’s reliance 1s upon a specific unconditional agreement by defendant to pay 
plaintiff for the work done and equipment furnished, and its right to recover depends 
upon that agreement, and not upon what occurred at Nashville between Mr. McDaniel 
and the express company ” 

See, also, Express Company case in Section 80 


Secrion 68. Vatriorry oF Contract FoR ExTortTionATF CHARGES 


When a funeral director withholds a body untit payment to an express 
company or other third party, as lus collector, of excessive charges for his services, the 
relative who makes the payment under such coercion 1s entitled to recover the extor- 
tionate part of the chargcs, and, so far as that part 1s concerned, the collector cannot be 
held hhable for negligently failing to pay the proceeds to the funcral directors promptly, 
whereby the relative was able to garnish and hold the excessive part of the charges. 
This ts the substance of the decision of the Texas Court of Appcals in a recent case 

Plaintiff, a firm of funcral directors, sued defcndant, an express company, to 
recover the sum of $327.50, which was deposited with the express company, to be paid 
over to the plarntsff Plaintiff concern was a partnership engaged in the bus.ness of 
undertaking and embalming and, pursuant to mstructions, recetved, embalmed and pre- 

arcd for shipment the dcad body of one Theodore Bokosk: The shipment was made to 

rank Bohosk1, a son of the deceased, at New London, Wis ‘lhe money to cover the 
cost of the casket, preparation of the body, etc, amounting to $327 50, plus $47 50 for the 
express charges, was deposited by Frank Bokoski with the defendant’s agent at New 
London for the plaintiff's use after which the dead body was delivered to the defendant 
in Texas, and was shipped ‘The defendant express company answered to the effect 
that tt had received the body of Theodore Bokoshi and had transported and delivered it 
to Frank Bokosk: at New London, W1s, who made deposit of the charges as plaintiff 
had alleged, but that within twenty-four hours after such delivery the said Frank Bohoski 
had instituted suit agunst the plaintiff company in Wisconsin, alleging that the charges 
made by the plamtiff company were excessive to the extent of $200, for which excess 
Frank Bokosk: prayed judgment, at the same time duly causing the service of garnish- 
ment upon the defendant and its agent at New London, who was still in possession of the 
fund 

The plaintiff filed an amended petition alleging that its delivery of the body was 
refused until the defendant gave its assurance that the deposit before mentioned had 
been made, and that said money would forthwith be transmitted from Wisconsin to plain- 
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tiff, and that the defendant company had negligently failed to so transmit said money, 
having on the contrary, through its agent, conspired with said Frank Bokosk: to detain 
the fund until it could be seized under the process of the Wisconsin court ; 
The Wisccnsin suit proceeded to judgment in favor of Frank Bokosk: both against 
the plaintiff and against defendant as garnishee for the aggregate sum, including costs, 
of $231 8s, which, by virtue of said yndgments, defendant was compelled to pay for the 
benefit of Frank Bakoski1 ‘The balance of the fund, $137 50, the defendant tendered to 


laintiff e ° . 
E The Texas case was submitted to the jury upon three special issues, in answer to 


which the jury found: F 

“First, that the defendant express company, receiving the money from Frank Bo- 
kosk1, did not exercise reasonable diligence to transmit and deliver the same to the plain- 
tiff company, second, that the money would not have been garnished if the defendant 
had exercised reasonable diligence to transmit and deliver same to plaintiff; and, third, 
that defendant’s agent and agents were guilty of conspiracy and collusion with Frank 
Bokosk1 sn holding or retaining the money 1n the possession of the express company, in 
order that the same might be garnished by Frank Bokoski” 

The court on these findings of the jury entered judgment in favor of the plaintiff 
for $327 so, together with interest thereon, andsthe defendant appealed. 

Reversing the »udgment in favor of the funeral directors and deciding the case in 
the express company’s favor, the Court of Civil Appeals said 

“The only fraud on the part of the appellant that 1s alleged, or of which there is a 
pretense of proof, is founded alone on the alleged fraud of appellant’s agent at New 
London, Wis, in negligently failing or refusing to forthwith send the deposited fund 
to Texas, whereby Frank Bokoski was enabled to garnish and detain it subject to his 
claim, if judicially established There was no effort to show that appellant, or any one 
or r0re of its agents, joined, or sought to join, in establishing a fictitious or fraudulent 
clam. If, as Frank Bokosk: alleged in the Wisconsin suit against the appellee undertak- 
ing company, the latter party had, under circumstances of duress, wrongfully ~ :torted 
from him unreasonable and unjust charges for the preparation and shipment of his 
father’s dead body, then as to such part of the exactton as was so unjust and unreason- 
able the undertaking company had no lawful claim If such were the facts the under- 
taking company was 1n the situation of an extortioner, and cannot be indulged in a com- 
plaint that, but for the negligence of appellant, it could and would have been able to get 
possession of any enjoy the fruits of its sll-gotten gains So that, as we think, the con- 
trolling questions for our determination go to the validity and binding effect of the Wis- 
consin judgments, the one establishing, or purporting to establish, Frank Bokoski’s charge 
of extortion, and the other directing the appellant to pay part of the fund here claimed 
into the registry of the Wisconsin court” 

The court finds that the Wisconsin yudgments were binding. 
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CHAPTER XVII 
LIABILITY FOR FUNERAL EXPENSES 


NOTE See, also, preceding chaptes, 
SECTION 69. IN GENERAL 


When practicable, a person other than the one who 1s by law made primarily liable 
for funeral expenses should be asked to sign an agreement to make payment, if it 13 
intended that he 1s to be hable Otherwise the funeral director may find himself in the 
situation of the saloonkeeper who, on being asked by one of several customers whether 
he cared who paid the bill for several rounds of drinks, said “No,” and was told to pay 
it himself, then 

Accounts for funeral services, it may be generally stated, cover two classes of 
claims Claims against the estate of a deceased person on account of tus funeral 
expenses, and claims against persons who have become bound to pay stich expenses 
by reason of a direct promise to do so, or by reason of relationship to the deceased. 
In considering questions relating to the fiability of estates and surviving relatives for 
funeral expenses the following general rules should be kept in mind A relative of a 
deceased person may bind himself individually to pay a fixcd sum for a funcral director’s 
services, without regard to whether that amount 1s reasonable or not when considered 
in relation to customary charges for similar service, and without regard to deceased's 
station in life But deceased’s estate cannot be held liable, as against complaint of the 
heirs or deceased's creditors, for more than a reasonable expense, the reasonableness 
being measured by what funeral directors usually charge for the service in ques- 
tion, and by deceased’s station The smaller his estate, the plainer must be his fu- 
neral, the courts say When a funcral director extends credit on account of 
services to some person who 1s not legally responsible for the expense, the promise to 
pay should be evidenced by a note or other writing signed by such person, in order to 
comply with the law which 1s in force im nearly every State requiring a promise to 
answer for the debt of another to be reduced to writing and signed by the person to be 
bound thereby 

A case reported at page 117, 39 New York Miscellaneous Reports, is typical of 
common instances where there 1s only a vague understanding as to who ts to pay 

Plaintiff, a funeral director, sued for a balance due for interring the re- 
mains of a married woman Plaintiff was employed by the husband of decedent, but 
the former, declining to rely upon his credit reqpousstalite! was referred by lim to 
his aunt, a Mrs Dean, who it was supposed would guarantee payment When plaintiff 
called at Mrs Dean’s home, defendant, her daughter said that Mrs Dean was ill, but 
that “it was all right,” referring to plaintiff’s employment, and that Mrs Dean would 
secure payment of the bill Defendant, before saying this, changed the order, as 
placed by decedent’s husband, climinating an item of expense amounting to about $20 

It was on these facts that plaintiff's attorney argued that defendant became liable 
on the bill, but the court decided, and it seems to me justly so, that plaintiff had no 
valid claim against defendant The Supreme Court said- 
“It 1s on this that the plaintiff bases his employment We are unable to deduce 

any mecting of the minds from this conversation It was obviously not the intention 

of either party that the defendant should become the debtor or personally hound He 
spoke to her as representing Mrs Dean, he did not seck to make a contract with her 
He went there with the avowed intention of securing Mrs Dean's guaranty, and ad- 
dressed the defendant only because she represented the party with whom he prope 
to contract If there could be any doubt as to the intention of the plaintiff that is 
dispelled by his subsequent acts, consistent only with a purpose to look to Mrs Dean 
for payment Immediately after the performance of the services, the plaintiff sent a 
bill to Mrs Dean, and when later payment of a part thereof was made, he rendered a 
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receipt running to her Thereafter he wrote her several letters, enclosing a statement 
in each, urging payment of the balance, he also wrote a letter to Mrs. Dean's attorney- 
in-fact, wherein he named her as the debtor At no time did he send bill, statement 
or communication to the defendant . ‘ 

“Under these circumstances it 1s unnecessary to consider the defendant's version 
which, to say the least, does not strengthen the plaintiff's case On his own showing 
he must look to Mrs Dean for payment, or establish by some testimony that the de- 
fendant acted without or in excess of authority” : ; 

In several of the states the duty of burial rests on certain relatives, etc, in stated 
order The South Dakota statute is typical: 

“The duty of burying the body of a deceased person devolves upon the persons 
hereinafter specified * ; 

“: 1 the deceased were a married woman the duty of burial devolves upon her 
husband 

“2 If the deceased were not a married woman, but left any kindred, the duty of 
burial devolves upon the person or persons in the same degree nearest of kin to the 
deceased, being of adult age, and within this State, and possessed of sufficient means 
to defray the necessary expenses 

“3 If the deceased left no husband, nor-kindred, answering the foregoing de- 
scription, the duty of burial devolves upon the coroner conducting an inquest upon the 
body of the deceased, if any such inquest 1s held, 1f none, then upon the persons charged 
with the support of the poor in the locality in which the death occurs. 

“4 In case the person upon whom the duty of burial is cast by the foregoing pro- 
visions omits to make burial within a reasonable time, the duty devolves upon the per- 
son next specified, and if all omit to act, it devolves upon the tenant, or 1f there 1s no 
tenant, upon the owner of the premises . on which the death occurs or the 
body 1s found” Sec 360 

“Every person upon whom the duty of making bunal of the remains of a deceased 
person is imposed by law, who omits to perform that duty within a reasonable time, 1s 
guilty of a misdemeanor, and, in addition to the punishment prescribed therefor, 1s 
hable to pay to the person performing the duty in his stead, treble the expenses in- 
curred by the latter in making the burial, to be recovered in a civil action” Sec 361 


It was decided by the Supreme Court of Pennsylvania, in Bair v Robinson, 108 
Pennsylvama State Reports 247, that a married woman, whose husband was without 
means, was ltable on her contract for the funeral expenses of her mother, who lived 
and died in their household, leaving no estate. Under these circumstances it was held 
that such expenses wete “necessaries for the support and matntenance of the family 
of such married woman,” within the meaning of the Pennsylvama law, which makes 
married women liable for such expenses in certain cases 

The following question and answer appeared in Embalmers’ Monthly 

An Iowa reader writes “Where man has all his moncy invested (no estate of 
his own) in an incorporated company, and 1s its president, the company 1s in debt, he 
devotes all his time to the company, he dies, and his widow orders an undertaker’s 
services, who ts hable for the funeral expenses—the company or the widow? If the 
company 1s lable, is the claim superior to the claims of other creditors?” 


Answer The gentleman who makes the above inquiry 1s mistaken in assuming 
that because deceased’s money was snvested in a corporation that he had no estate of 
his own In such case the assets of his estate consist of his stock in the company, 
though the stock will be worthless, of course, 1f on settlement of the corporation’s 
affairs the company’s debts equal or exceed the value of its property But 1f deceased’s 
stock has any valte, it can be subjected to the undertaker’s claim just the same as any 
other kind of property But the corporation, though solvent, 1s not hable for the 
funeral expenses of any of its officers, no matter how much of their time they may 
have given to the company’s affairs The company 1s liable for only such debts as are 
incurred in the transaction of the particular business for which the corporation was 
organized, so that even if the board of directors should prommse in advance to pay 
claim for the expenses of the funeral of its president or other officer, the promise 
would not be binding, the law regarding such an obligation as outside the powers of 
the company The answer to the question submitted by the gentleman from lowa must 
be that the undertaker must look first to deceased’s estate for payment, and, if the 
estate 1s insolvent, then to his widow, 1f she has any property against which the claim 
may be enforced 


The Iowa Supreme Court held in the case of Carnego v Crescent Coal Company, 
146 Northwestern Reporter 38, that in suing for death of a minor child caused by 
negligence chargeable to the person sued, a parent 1s entitled to recover expenses for 


128 


a suitable burial. But the court finds that the mere fact that a certain amount has been 
paid as funeral expenses does not establish the “reasonable” cost of burial. 


SECTION 70 PERSONS ARRANGING For FuNgRAL 


,When one orders funeral supplies or the services of a funeral director for the 
burial of a third person, and nothing 1s said as to who is to pay, the person placing the 
pesed may = held personally liable. (Hoffman v Kanze, 7 New York Miscellaneous 

ports, 237 

“A person not otherwise under obligation to pay funeral expenses may of course 
render himself hable therefor by contract” (17 Corpus Juris, 1143, citing Hatton v. 
Cunningham, 162 New York Supplement, 1008, and Anderson vy Koen, 82 Washington 
Reports, 310, 144 Pacific Reporter, 35 ) 

In the New York case above cited it was decided that where defendant ordered 
a funeral director to conduct the funeral of defendant's cousin whose husband did not 
provide therefor, and the funeral director performed services, relying on defendant's 
Promise to fy: he could enforce the promise without exhausting Ins remedies against 
the husband or the estate of decedent The court said 

“It seems to me quite clear that this testimony 1s sufficient to sustain a finding that 
the defendant ordered the plaintiff to furmsh the labor and materials for the funeral 
of his cousin, and that he agreed expressly or impliedly to pay the expenses himself. 
It 1s true that the obligation to pay the reasonable and proper expenses for the funeral 
rested on the husband, and was in the first instance a charge against the estate; but 
the husband, either because of his injuries or lack of funds, did not provide for the 
funeral himself, and the defendant as a friend and relative did give the order Under 
these circumstances, the defendant can recover from the husband or from the de- 
cedent’s estate any expenses which he has incurred for the decedent’s funeral so far 
as they are reasonable and proper (Patterson v Patterson, 59 N Y 574,17 Am Re 
384), and perhaps the plaintiff could recover from the husband or the estate for his 
services 1f the defendant fails to pay for them 

“On the other hand, the plaintiff was under no obligation to perform such services, 
and if he did perform them relying on the defendant’s personal promse to pay, and 
not upon the obligation of the husband to provide for his wife’s burial or upon the 
primary liability of the estate, I can conceive of no rule of law which forbids the 
plaintiff from enforcing the defendant’s promise, or which requires him 1n the first 
instance to exhaust his remedies against the husband or the estate The only case 
which has been cited to sustain such a rule 1s the case of Huhna v Theller, 35 Misc 
Rep 297,71 N Y Supp 752. In that case this court reversed a judgment which an 
undertaker had obtarned against the defendant for the expenses of a funeral ordered 
by the defendant for his deceased infant son The court there stated : ; 

“It may be that the defendant made himself personally lable to plaintiff in the 
event that the deceased left no estate, or that for any reason the bill could not have 
been collected out of the estate The plaintiff should, however, have first resorted to 
the estate, if there was any, and have shown why he had not collected from that 
source 

“In that case, however, so far as the opinion shows, the defendant’s obligation to 
pay was based upon a promise which might be implied from the fact that he ordered 
and arranged for the funcral, and I think that all the court there held was that, in 
view of the fact that the defendant’s estate was primarily lable for the reasonable 
funeral expenses, 1t cannot be presumed that the defendant, im ordering the funeral, 
intended to pay the expenses unless such expenses could not be collected from the 
estate, or that the plaintiff in furnishing the funeral expected to be paid by the defend- 
ant 1f there was an estate from which payment could be obtamed Certainly, the words 
of the opinion above quoted should not be construed as authority for any rule that 

arties, under such circumstances, cannot make any contract that they desire, or that 
if a party contracts that he, and not the estate, will pay a bill for funeral expenses, 
such contract 1s not enforceable It secms to me that it 1s quite plain that in each case 
the question 1s, what did the defendant expressly or impliedly promise; and, 1f the 
evidence shows that the defendant promised to pay independently of any liability by 
the estate or of any other person, such promise 1s enforceable immediately 

“In the present case, the plaintiff's evidence, if true, sufficiently shows that the 
defendant promised the undertaker that he would take care of the expenses He knew 
that the plaintiff was extending credit to him, and he even paid part of the bill It is 
quite immaterial whether he did so expecting to he reimbursed by the decedent's 
mother or by her husband or from her estate, 1f any, or whether he did so because of 
friendship for the decedent The material pomt is that he induced the plamtiff to 
furnish the funeral upon the understanding that the bill was to be paid by him” 
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Under the facts detailed below, the Washington Supreme Court held in the case 
of Anderson v Koen, 144 Pacific Reporter 35, that defendant, and not the estate of 
deceased, was lable for the expense of caring for deceased’s remains 

Deceased dicd at Silverton, Wash, and the following day plaintiff telegraphed 
defendant notifying him of the fact Defendant, on receipt of the message, requested 
an undertaker at Granite Falls to havc some one bring the body to a certain point 
where defendant would mect it A severe storm having delayed removal of the body, 
defendant later directed that rt be transported without regard to expense Thereupon 
plaintiff and his assistants carried the body to the desired destination on a hand-sled 
and a hand-car, and it was turned over to an undertaker, who had been employed by 
defendant to make interment Later the defendant, having refused to pay the cost of 
such transportation, was sued ‘The sust was ordered dismissed by the trial yudge, but 
on plaintiff’s appeal judgment in plaintiff's favor was ordered by the Supreme Court 
It appears that some years before Ins death deceased entrusted $1,400 to defendant and 
drew thereon, as his necessities required, until the time of his death At that time 
there remamed in defendant's hands the sum of $40 Deceased left no other estate 
whatever, and for some time had lived the life of a pauper in an abandoned building 
The Supreme Court says é 

“The trial court rested its decision on the ground that there was no express promise 
on the part of the respondent to pay for the services rendered with respect to the 
carriage of the body, and that the presumption followed that he contracted on behalf 
of the estate of the decedent The case of Butterworth vo Bredemeyer, 74 Wash 524, 
133 Pac 1061, 1s uted as sustaining the contention, but we cannot think the case 
appheable In that case at was held that an ordinary direction to an undertaker to 
take charge of the burial of a deceased person did not create a primary liability on the 
part of the person giving the order to pay the expenses of the burial, that the pre- 
sumption was that the contract was made on the part of the estate, and thet the ha- 
bility of the person giving the order was secondary to the lability of the estate, and 
that the primary fund must be exhausted before a resort could be had to the secondary 
fund But here there was no primary fund The decedent left no appreciable estate, 
and the persons performing the services were entitled to resort to the secondary ha- 
bility in the first snslance Again, the services here requested were not ordmary burial 
services, such as the rule contemplates, they were services rendered in transporting 
the body from a distant place to the place of burtal, where st could be turned over to 
an undertaker to perform the service of burial The claim for such transportation, 
therefore, stands on the same plane as would the clarm of an ordinary transportation 
company performing the same service, and the same acts which would create a habilty 
in the one case creates it in the other” 

See, also a decision of the Tennessee Supreme Court, 201 Southwestern Reporter, 


51S 
Section 71 Persons Wo CoNTRACTED To Support D&cEeDENT 


It has become a very common practice for persons who are becoming decrepit to 
deed their property to some cluld or frend, in consideration of the latter agreeing to 
support the former for the remainder of their hives In a case of this kind which 
arose in Lowa it was assumed that a person to whom property was deeded under such 
an agreement became hable for the funeral expenses of the grantor, but the Supreme 
Court of that State decided otherwise, saying 

“We are quite content with the finding that the Hoyers were not bound under 
thar contract to pay the funcral expenses of Mrs Brandes This was not part of 
their contract with the deceased They agreed to care for her during her Ife, not to 
bury her at death If she had any estate, this estate was subject to claims for her 
funeral expenses There 1: no proof that the Moyers had agreed to pay funeral ex- 
penses” (In re Brandes’ Estate, 122 Northwestern Reporter 954 ) 

But under a decision of the Michigan Supreme Court, handed down im the case of 
McKnight v McKnight, 180 Northwestern Reporter, 437, it 1s decided that where one 
person makes a transfer of property to another in consideration of the latter providing 
for the support of the former for life, the obligation includes providing surtable burial 
The court said 

“Those obligations fairly imply not only board, lodging, clothing, care, and ine 
dental necessities commensurate with her customary condition and walk of life, but 
Bropet, care, nursing, and medical attendance in sickness and suitable burzal after 

ea 

The fact that a person disposes of all his property during his lifetime cannot be 
deemed a fraud upon his funeral director, if the disposition ys in good farth, within the 
rule of law that a conveyance of property in fraud of creditors may be set aside, accord- 
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ing to a decision in the caso of Lockwood v Smith, 143 New York Supplement 480 
During his lifetime one Thomas Atkin and his wife entered mto an agreement with 
defendant whcreby, in consideration of their real estate, defendant obligated himself to 
pi po them during ‘their lives and at their decease to pay their funcral expenses Atkin 
died and a funeral director buried them, but defendant refused to pay the expenses 
of the funeral, and after the funerat director died, his administrators 
brought suit on the clam, but the court held that no recovery could be had against 
defendant, saying: ‘In this case it 1s not necessary to determine, therefore, whether the 
decedent, Thomas Atkin, owed any duty or obligation to the plaintiffs or their intestate 
Tam unable to discover any such duty or obligation While the property of a decedent 15 
liable for his funeral expenses, he 1s under no obligation to preserve or retain property 
until his death, that 1t may be subject to the payment of his funeral expenses, and, if 
in good faith he disposes of all of his property prior to his death, it never would be held 
that thereby he committed any fraud upon one who, after his death, should see that he 
was decently and properly buried 1 am, therefore, unable to sce that at the time of 
making the agreement the promtsce, Thomas Atkin, was under any duty or obligation to 
the plaintiff or to their intestate which would permit them to maintain this action.” 


Section 72 Associate FUNERAL Directors 


A decision of the Iowa Supreme Court handed down in the case of Griffith v 
McGinnis, 176 Northwestern Reportcr, 248, shows that direct pronuse to pay what 1s due 
a funeral director 1s not always necessary to create hability, obligation to pay may be 
taised by implication. 

The parties to this suit conducted separate funeral establishments in Iowa 

Four persons were killed in a railway accident, and the bodies were taken to plain- 
tiffs undertaking establishment One ae the men killed was one, Hire, and his friend, 
Chas S Suter, bought a cashet from plamtiff, together with other articles necessary for 
interment Suter orally agreed to pay for these things 

Before the bodies had been prepared for burial, defendant appeared and voluntcered 
his assistance to plaintiff, which was accepted After being prepared for burial, the body 
of Hire was turned over to the defendant, together with the casket and other articles 
purchased by Suiter Still later defendant furnished a vault and incurred other items 
of expense which, with the services rendered at the undertaking establishment of plaintiff 
and for conducting the funcral, aggregated $122 Bcfore defendant left with the body, 
ae ps out and delivered to him a bill for $155 25, concerning which he testified 
at the tria 

“I made out the bills for the caskets and the underwear and gown, and conveying 
to the depot, and made the bills out to cach individual person ‘Now,’ I says, ‘this 1s my 
bill. Now your bill, you can take the embalming end of it, and your transportation and 
time and your services, and,’ I says, ‘you can just send these bills to Mr Sutter, the cashier 
of the bank, and he will settle for them’ So I gave him the bills—each individual bill— 
that is, for my part, and let him take the embalming ” 

Instead, however, of presenting the bills to Suster, a statement was made out in the 
name of the defendant agains the estate of Hire for $277 25, presented by him to the 
administrator and promptly paid. 

Holding that defendant was liable to plaintiff, the Iowa Supreme Court says: 

“This action was brought to recover the amount of plaintiff's claim for the casket 
and other articles furnished at the request of Suter, and ts the exact amount represented 
by the separate bill referred to above and turned over to defendant for presentation to 
Suiter for payment. It is conceded that plaintiff furnished the casket and other articles, 
and that they were included in the bill filed aguinst the estate by the defendant and paid 
to him When plaintiff demanded payment of the defendant of the amount due, he 
offered to pay him the wholesale cost of the casket 

“About the only contention of counsel for appellant 1s that plaintiff’s cause of action 
1s bottomed upon an alleged conversion of the money patd to him by the administrator, 
and that a cause of action for conversion under the facts pleaded and proven will not 
lie Conceding that plamtiff’s petition alleges that the defendant unlawfully appropriated 
the money to his own use and refused to pay the same to plaintiff, it also stated a good 
cause of action for money had and received, and recovery, if the allegations are sup- 
ges by the evidence, will be permitted without technical regard to the form of the 

leadin 
; “Defendant, so far as the record discloses, received plaintiff's bill with the implied, 
if not express, promise to present the same to Sumter for payment At any rate, the 
evidence does not disclose that he declined to do this, when the bill was handed to him 
~ by plaintiff, and the fact that, instead of presenting the claim to Suster im plaintiff’s name, 
he filed same against the estate of Elmer J Hire and received payment from the adminis- 
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trator, makes no difference The moncy belonged to plaintiff, and there was at feast an 
implied promise to account to plaintiff therefor, We perceive no theory upon which de- 
fendant may rightfully retam the profit on the casket and other articles furnished by 


plaintiff ” 
Section 73. Lrapitrty or Huszanp 


NOTE  Sce, also, subsequent sections relating to hability of estate 


When a married woman dies, her husband is primarily huble for her funeral expenses, 
and not her estate, and no estate ts liable on a claim for funeral expenses when it appears 
that claimant extended credit, not to the estate, but to some third party ‘These were the 
principal points decided by the Georgia Supreme Court in the case of Kenyon v Bright- 
vole 120 Georgia Reports, 606. Summarized, the views expressed by the court are as 

ollows : 

At common law (that is, the Jaw as it stands in the United States and England, 
except as changed by statute), a husband 1s bound to bury his deceased wife in a manner 
suitable to his station in life, at his own expense This rule prevails in many, though not 
all, of the States, a few having prescribed a different rule by statute The duty to defray 
a wofe’s funeral expenses grows out of the obligation of the husband to provide her 
with the necessaries of death as well as the necessaries of life 

It has been held that the husband has supreme authority to direct where the wife 
shall be buried, that it 1s his duty to care for her grave, that in selecting q place for the 
imterment of the body he may act regardless of the wishes of her family, and even that 
he may remove a gravestone placcd at the head of the wife’s grave by her mother and 
substitute another more in keeping with his taste. 

A statute giving priority to claims for funeral expenses in the settlement of estatcs 
does not supersede the common law hiability of the husband above mentioned Unless 
specially made so by statute or by the provisions of her will, the funcral expenses of a 
married woman who Icaves a husband surviving her are not a debt of her estate, 


In Lucas v Hessen, 13 Daly (N. Y.), 347, 1t was held that an executor 1s not liable 
to a funeral director for necessaries furmshed for the funeral of his testator, 
although he may have assets sufficient to pay the claim, where the funcral was ordered 
by and the credit given to another person. This case 1s also authority for the propost- 
tion that the husband was primarily hable to the funcral director, but under the New 
York statute he could recover from the executor of his wife's estate the amount so paid 
to the funeral director 

At the common law the husband was always individually hable for the burial ex- 
penses of his wife Some have thought that this lability arose out of the fact that at 
common law all the wife’s property was either owned or controlled by the husband It 
seems morc correct, however, to say that the husband’s hhabihty proceeded from his gen- 
eral liability for his wife’s necessaries, decent burial being considered a necessity There 
is no doubt that the husband 1s st:ll personally liable for his wife’s burial expenses when 
she leaves no estate, and this habrlity 1s not discharged by the fact that they may be 
living apart through the wife’s fault (Seybood v. Morgan, 43 Il! App 39) But what 
is the effect of the wife dying and leaving an estate behind? Upon this the modern cases 
are at variance Some cases hold that since the quite gencral adoption of statutes allow- 
ing married women the use, ownership and control of their property the husband's 
primary lability has ceased and he 1s only secondarily lable, namely in case the wife's 
estate should not prove sufficient (See Schneider v Brier, 6 L R KONOS oF) 
Other courts hold that the husband stil remains primarily hable for such expense, not- 
withstanding the statutes conferring property mghts on married women (Smyley v 
Rees, 53 Ala 89) In jurisdictions holding to this latter view the wife's burial expenses 
can be collected from her estate only in case the husband 13 unable to pay them If he 
is unable to pay them, however, the wifc’s estate can be held able (Gould v Mouwlahan, 
33 Atl 483 Re Werneger, 34 Pac 825 ) 

Where a husband or wife dies leaving an estate, tt will be presumed that the estate 
1s to be hable for funeral expenses, in the absence of an undertaking on the part of 
some one else to bear the cost, according to the decision of the Massachusetts Supreme 
Judicial Court in the case of Hayes v Gill, 115 Northcastern Reporter, 492 

What the court said is of practical smportance to funeral directors, as bearing on 
the validity of funeral expense claims made directly by them, although the facts im the 
cited case did not bring the funeral director into the controversy, the issue being 
whether a husband was entitled to rexmbursement against his deceased wife's estate for 
funeral expenses paid 

Deciding the question in the surviving husband’s favor, the court held that notwith- 
standing a husband's marital obligations, the statutes of Massachusetts give him a pre- 
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ferred claim against his wife’s estate for funeral expenses paid, the same as a wife may 
look to her departed husband's estate to reimburse her for funeral expenses advanced, 

But where a husband 1s financially able to pay his wife's funeral expenses he is bound 
to do so, and 1s not entitled to reimbursement against her estate, according to the Cali- 
fornia District Court of Appcal in the case of Brezzo v. Brangero, 196 Pacific Reporter, 
87. Claim was made against defendant husband by his wife's executrix to recover a sum 
of money duc his wife's estate from him Holding that he could not offset against this 
clam money paid as funeral expenses, the court said 

“If, as was the case in Re Estate of Mathewson (Sup) 184 Pac. 867, the husband 
does not have sufficient income to pay the funcral expenses of the deceased wife, it may 
be proper under some circumstances as indicated im that decision, to muke an allowance 
to the husband for such purpose. But here the court found that the defendant, the 
surviving husband of Margherita Brangcro, deceased, was financially able to pay the 
funeral expenses out of lus own property and estate, without the nccessity of any re- 
course to the moncys of the deceased wife Consequently, he was bound to bury the 
deceased wife in a suitable manner, and to defray the necessary funcral expenses ” 

This decision and the decision of the California Supreme Court cited are of interest 
to funeral directors because they bear mferentially on right of a ftineral director to hold 
a husband liable for funeral expenses where there has heen no specific agreement as to 
who should bear such expenses The salient parts of the opimon of the Supreme Court 
in Mathewson Case are as follows 


“This case 1s an appeal from an order settling a final account and allowing the hus- 
band, who was the admunistrator of the estate, the amount of $51250 for the reasonable 
funeral expenses of his wife's burial ‘The only heirs of the deceased were the appellant, 
who was her mother, and the respondent, who was her husband 


“The first point assigned as error ts the allowance for funeral expenses Upon that 
subject the court found that the husband was the owner of property in his own right of 
the value of $7,050, that he was a joint tenant with his wife of certun property of the 
value of $8,000, incumbered to the amount of $6,000, which property he succeedcd to and 
holds by right of survivorship upon the death of his wife, that the income from the 
property was about sufficicnt to pay the interest upon said incumbrance and taxes, that 
he had borrowed moncy since the wife’s death for Ins necessary living expenses, and did 
not have sufficient income to pay the funeral expenses, and that $512 50 was ‘a reasonable 
and proper sum to be allowed as funeral expenses in view of her manner of living, her 
position in socicty, and the amount of her estate in her Infet:me.’ 


“In support of the appeal the case of Estate of Weringer, 100 Cal 345, 34 Pac. 825, 
is cited That case, in our opinion, justifies an allowance to the husband, as admunis- 
trator of the wife’s estate, of funeral expenses, 1f, when the circumstances of the parties, 
their mode of living, and the amount of the estate of the wife and husband, respectively, 
are taken into consideration, it 1s reasonable to do so This case comes up without the 
evidence The findings aforesaid show facts which justified the exercise of the discre- 
tion of the court in making the allowance of the funeral expenses” 

A husband 1s primarily lable for expenses incident to his wife’s death and burial, 
although she died leaving a separate estate. (Conn’s Estate, 65 Pennsylvania Superior 
Court Reports, 51! ) : 

Citing decisions from the highest courts of other jurisdictions, the Indiana Appellate 
Court held in the case of Rocap v Blackwell, 137 Northeastern Reporter, 726, that a 
husband’s common-law liability to defray the expense of his deceased wife's burial is 
not removed by a statute under which such expense may be paid from her estate, 1f she 
leaves one 

Mrs Shea died and her husband requested funcral directors to take charge of 
the burial This they did and later filed claim against her estate The executor objected 
to the claim on the ground that the surviving husband was solcly liable The objection 
was overruled and the executor appealed to the Appellate Court, which affirmed allow- 
ance of the claim against the estate The decision rested somewhat upon the terms of a 
will left by the deceased wife 

The will directed payment of her funeral expenses out of her estate, payment of 
certain legacies, and distribution of the residue of her estate to her hushand And the 
husband refused to pay the bill personally Disposing of the case, the Appellate Court 


said 

“The common law imposes upon the husband the ile to support his wife, and, 
upon her death, to provide for her body a decent burial That duty arises out of the 
marital relation, and 1s referable to considcrations of natural justice and public policy 
It originates at the time of the marriage It 1s a contsnuing duty, and cannot be fulfilled 
until the last act of prety has been performed Any attempt to treat the duty of a hus- 
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band to support his wife as being a duty separate and distinct from the duty to bury her 
lifeless body 1n a manner suttable to Ins estate and station m I1fe serves only to confuse. 


“The statute provides that the debts and habilitics of a decedent shall be paid in 
the following order (1) The expenses of adrmimistration, (2) the expenses of the 
funcral of the decedent, (3) the expenses of his last sickness Section 2901, Burns’ Ann 
St 1914 Counsel for the appellees contend that, where a deceased wife Icaves a sepa- 
rate estate, the effcet of the statute is to relieve the surviving husband from his common- 
law lubilty for the payment of the cxpenscs of her funeral Lhe contention cannot 
be sustamed Lhe statute was enacted for a diffcrent purpose For obvious reasons every 
lifeless human body should have proper care and respectful disposal with reasonable 
promptitude ‘lhat 1s a matter which cannot be delayed to give relatives an opportunity 
to settle thar disputes as to who shall pay the expenses Scars v Giddey, supra The 
purpose of the statute 1s to insure, in so far as practicable, a reasonably prompt burtal. 
To that end the funeral expenses are imposed primarily upon the estate of a decedent as 
a habshty arising out of equity and public policy . _+ Nevertheless the husband’s 
common-law habihty has not been abrogated, but remains in full force and effect in 
this jurisdiction Aya 

“Tt does not necessarily follow, however, that a third person who furnished the 
means of support for a married woman must in every case recover his compensation 
from the husband or be turned empty-handed away By her own contract the wife may 
bind herself and her separate estate for the payment of the purchase price of merchan- 
dise which she procures for herself, even though the articles be necessary for her sup- 
port Indeed, a third person may furnish the necessaries of life for a married woman 
under various other circumstances which will give him a right to recover from some 
other than the husband Likewise it does not necessarily follow in every case that an 
undertaker who rcnders the services and furnishes the supplies necessary for the proper 
burial of the Iifelsss body of a married woman must recover from the surviving husband 
or forever go unrequited We are not aware of any principle of law which prolbits a 
marricd woman from making, by the terms of her will, the expenses of her funeral and 
burial a charge upon her separate estate 


“In the case at bar it clearly appears from the entire will that the first ttem thereof 1s, 
in reality, a provision in favor of the surviving husband If he should pay the expenses 
of the funeral and burial of tlte decedent, then, 1f the estate be solvent, the amount thus 
paid would eventually be returned to him under the residuary clause Hence it would 
be folly to require him to pay the claim at this time just for the sake of increasing to 
that extent the portion he is ultimatcly to receive from the state It is obvious that the 
probate court did not err in denying a new trial 


“It should be understood that we are not deciding that the effect of the will is to 
absolutely release the husband from his common-law hability A situation might arise 
which would require the application of principles of equity and the enforcement of his 
common-law lability as between him and creditors or as between him and other legatees. 
That feature ts not presented by the record’ 


Suitable garments and casket for the burial of a wife, who had been forced to live 
apart from her husband because of his cruelty, were chargeable to the husband as neces- 
saries, where he was a man of means, and her only property was a small cottage worth 
$365, and her only income at the time of her death was that earned by her 15-year-old 
son. (Indiana Appellate Court, Scott v Carothers, 47 Northeastern Reporter, 389 ) 


Among the interesting and instructive court decisions to be found in the law reports 
on the subject of collection of undertakers’ claims 1s the opinion of the Appellate Division 
of the New York Supreme Court, handed down in the case of Watkins v, Brown, 89 
Appellate Division Reports, 193 


Plaintiffs, funeral directors, brought suit to recover for services rendered and 
moncy expended in connection with the burial of defendant’s wife At the time of the 
death decedent was hving apart from defendant, although not divorced, and it appears that 
defendant did not employ plaintiffs They were employed by a friend of the dead woman, 
to whom she had handed a life msurance policy, which was payable to her husband as 
beneficiary, at the same time requesting the friend to sce that she was properly buried. 
It was this friend who engaged plamtiffs’ services It seems, however, that before he 
saw the plaintiffs in regard to the matter, the body had been sent by another friend of 
decedent to the establishment of another embalmer named Thomas, with instructions to 
prepare it for burial There the body was found by plamtiffs, who paid Thomas $20, 
claiming that he refused to surrender possession unt! that payment was made The hus- 
band refusing to pay for plaintiffs’ services in making the interment, or to re:mburse 
them for the $20 so paid, suit was brought to recover on both items Trial of the suit 
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resulted in judgment for $132 in plaintiff’s favor, which the Appellate Division affirmed 
on ine after striking out the $20 1tem for the reasons stated below he higher court 
sal 

“A surviving husband 1s under a legal obligation to bury the corpse of lis wife, 
being allowed to reimburse himself from the separate estate of hus deceascd wife if she 
has left any such estate a If the husband fails to perform this duty he 1s liable 
to an action to recover the reasonable value of its performance by any person who, on 
account of Ins absence or neglect, has properly mcurred the expense of the necessary 
burial This rule applies to the present case It docs not appear that the deceased 
wife left any property other than the policy of life insurance payable to her husband 
The plaintiffs were solicited to attend to the interment by a friend of Mrs Brown, who 
acted in the matter at her special request. They cannot Le regardcd, thereiore, as having 
officiously antermcddled im the matter as 1s suggested in behalf of the defendant Under 
the facts as established by the proof they are entitled to recover the reasonable yalue of 
their services This amount, however, could not include the twenty dollars which was 
exacted from them by the undertaker, Thomas, as a condition of giving up the body 
Even if that charge represented any services claimcd to have becn performed by Thomas, 
there sy no evidence that the reasonable value of his serviccs amountcd to that sum or 
any other 

It will thus be seen from the above decision that in enforcing a clann of this kind 
an undertaker must not only show general hability on the part of the person sought to 
be charged, but must show the reasonableness of the claim 

In the case of Stone v Tyack, 129 Northwestern Reporter, 694, decided by the 
Michigan Supreme Court, it appeared that a husband and wife were scpirated and that 
she dicd in the State insane asylum Plaintiff, stepfather of the wifc. being notified of 
the death, made arrangements for the funeral and incurred hability for the expense, and 
afterwards brought suit to recover the amount In holding the husband liable, the 
court said 

“Defendant urges four reasons why plamtiff should not recover, as follows (a) 
Because it 1s admitted by plaintiff that he made no effort to notify the defcndant of the 
death of defendant’s wife, and defendant had no notice and no opportunity to bury 
the deceased (b) Because plaintiff voluntarily and gratmtously assumed the obliga- 
tion (c) Because the plaintiff made no demand upon the defendant before bringing 
suit (d) Because there was no contract, express or imphed 

“That the husband ts primartly legally liable for the ordinary funeral expenses of 
his wife 1s not open to question 

“Defendant’s first position is untenable for the reason that the record clearly shows 
that plaintiff did not know where defendant lived He was therefore unable to notify 
defendant, even 1f it was his duty to do so Under the ctrcumstinccs presented by this 
tecord, he did not owe thts duty to defendant, though, by causing a Ietter to be writtcn 
to defendant's hrother, he apparently took the best means at hand to bring the fact of 
Mrs Tyack’s dcath to defendant’s notice Tad the defendant displayed the slightest 
intcrest in his wife’s welfare he would have arranged with the asylum authoritics to 
keep him advised of her condition and of her death, if it should occur [his simple act 
of humanity towards the womrin he had lived with for nearly twenty years as husband 
and wife he did not perform He should not be heard to complain now because a stranger 
did not cause him to be notified It was his duty to have provided himself with such 
notice 

“The fact that, at the time the liubility for the funeral expenses was incurred by plain- 
tiff, he expccted to discharge that hability himself, 1s of no consequence Public necessity 
demands burial, and, when not furnished by those legally lable, may be furnished by 
strangers, and the value thercof recovered from the person hable therefor The hability 
of the husband, 1n the case at bar, 1s not altered by the fact that at the time of his wife’s 
death they were living apart 

“No contract between defendant and plaintiff was necessary nor was it necessary to 
make a demand before bringing suit The suit itself was a demand 

“It should be noted that, in the case here considered, there 1s no claim of unlawful 
or officious interference with the hushands’ nghts on the part of the plamuff, and st does 
not appear that the cost of the burial was greater than was reasonably consistent with 
the station in life of deceased and her husband ” 

A funeral chrector’s right to compel a surviving husband to pay a bill covering his 
wife’s funcral expenscs 1s not affected by the fact that she may have had property of her 
own and left it toa son hy a former husband, who participated with the husband in select- 
ing the casket, etc, according to the decision handed down by the Iowa Supreme Court, in 
the case of Sears. Gidday, 2 Northwestern Reporter 367 It appears that when defend- 
ant's wife dicd, her husband and son called upon plaintiff, a funeral director, and gave 
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orders for a casket, other funeral articles and for carriages for the funeral Nothing 
whatever was said respecting payment or who was to be charged, and the husband no 
more placed the order than did the son. The charge was actually made to the husband, 
but when the bill was presented to him he refused to pay, assigning as a reason that his 
deceased wife had property of her own, which she had walled to her son, and therefore 
the son should pay Plaintiff then callcd upon the son, who also refused to pay, but he 
did lend plaintiff the amount of the bill, on an understanding that plaintiff should suc 
defendant to recover the amount for the son’s benefit Under this condition of affairs 
the trial court held that the husband was not hable, but on taking of an appcal to the 
Supreme Court the decision was reversed ‘She Supreme Court said “The common law 
lability of the husband for the funeral expenses of the wife ts not disputed in this case. 
We must, therefore, find in the facts some specsal reason for exemption, or the yudgment 
cannot stand The fact that the woman had an adult son, who accompanied the husband 
when the order was given, can constitute no reason. The undertaker naturally assigned the 
credit to the person whose duty it was hy law to make provision for the funeral It was 
not necessary for the aad to say ‘I will pay,’ or for the son to declare ‘I will not 
pay,’ in order to determine who was contracting Formalitics may well be dispensed 
with on such an occasion, and the law wall presume the proper party understood he was 
to be charged Mere presence and assistancesn making selections or giving orders 
cannot establish a Irability without express words of promise, but the party to whom the 
law assigns the duty will be charged by legal implication There was no showing in 
this case that the wife left property, but the fact 1s not :mportant <A funeral cannot be 
delayed for judicial mquiries to determine upon whom the moral obligations to pro- 
ceed rests most heavily Nor if husband and son quarre] about the expense over the 
grave of the wife and mother can the undertaker be compelled to await a judicial adjudi- 
cation of their dispute The husband being hable to him, he need look no further It was 
urged that the arrangement between the plaintiff and the son (whereby the amount paid 
by the latter was understood to be a loan until it could be collected by the undertaker 
from the husband) was a payment of the demand, but we do not think so.” 


Section 74 Lrasitity or Winow 


Under a statute which makes funeral expenses a prcues charge against the estate 
of deceased it has been held by the Supreme Court of that State that the hability of the 
estate is primary; that lability of his wife for such expenses 1s secondary, and can be 
enforced only after the estate has proved to be insufficient; and that while a widow’s 
direct promise to pay for her husband’s funeral expenses creates a primary labilty 
against her, such a promise is not implied from the mere fact that she ordered the 
services The full report of this case can be found at page 1061, 133 Pacific Reporter. 
The court said in part: ‘It may he that a wife 1s hable for the reasonable funeral ex- 
penses of her husband whether she expressly promises to pay for them or not, but im 
the absence of an express promise her lability 1s secondary and not primary As was 
held by the Supreme Judicial Court of Maine in Phillips v Phillips, 87 Me 324, 32 Atl. 
963, the necessity of a decent burial arises immediately after the decease, and the law, 
both ancient and modern, pledges the credit of the estate for the payment of such rea- 
sonable sums as may be necessary for that purpose, even though such expenses may 
have been incurred after the death and before the appointment of an administrator. 
. t 1s not denied, of course, that an express promise to pay the expenses of 
a funeral will create a primary liability against the person so promising, but it is meant 
that nothing fess than an express promise will create such a liability In other words, 
a mere direction to furnish such service and supplies 1s presumed to be made on the faith 
of the credit of the estate, and nothing short of an order and an express promise to pay 
ai the furnishings by the person giving the order will create a primary lability on his 
pa 

In the case of Lohmeyer v Young, 195 Southwestern Reporter, 507 the Springfield, 
Mo, Court of Appeals affirmed judgment in favor of plaintiff, a funeral director, 
for supplies and services furnished in the interment of defendant’s hushand 

There was no dispute as to the fact that plaintiff furmshed the coffin, burial robe, 
hearse, etc, for the funcral, and that the price charged was reasonable The question 
litigated was whether defendant had rendered herself personally liable on the account. 
Decedent and defendant were estranged and living apart at the time of his fast illness 
but she visited him at the hospital and was present when he died A friend summoned 
plaintiff to take charge of the body and to prepare it for burral 

Says the court, “Nothing was then said by anyone as to payment, as was natural 
and proper ‘4 ; 

The plaintiff, on learning that the deceased’s widow, defendant, and his relatives were 
not on friendly terms, asked defendant whether she would pay the funeral expenses ‘This 
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occurred two days before the funeral, which had heen deferred to await the arrival of 
relatives Plaintiff's testumony was to the effect that defendant agreed to pay, while her 
evidence contradicted this, tending to show that she disclaimed rebtioninibilses and stated 
that plaintiff must look either to decedent's estate or imsurance proceeds for payment 
[he jury decided this conflicting evidence in the funeral director’s favor, finding that 
he had correctly testified to the facts This verdict wis returned under an tnstruction 
given by the trial yudge to the jury, to the effect that if, while her husband’s remains 
were yet in plamntiff’s funeral establishment, the defendant contracted that, 1f plain- 
tiff would proceed with the funeral, she would pay him for his services and the casket and 
material used, and he did proceed under this promise, he was cntitled to recover the 
reasonable value of such services and supplies 

At the trial, the attorneys for defendant claimed that if plaintiff did promise to pay 
the charges it was at a time when plaintiff had already undertaken to conduct the funeral, 
on the credit of the estate or of the person who ordered plaintiff's services, and that the 
ease therefore must fal] within the rule of law that a promise to pay the debt of a third 
person 15 unenforceable unless made in writing Referring to this contention, the Court 
of Appeals said: 

“We do not so hold, for, even where goods are furnishcd or services performed for 
a third party at the request and on the credit of one who promises to pay therefor, and are 
at the time charged to such promisor, then such promtsc is an original one and not within 
the statute of frauds [the rule of law mentioned in the last paragraph]. ‘ The 
court excluded the stem of embalming the body on the theory that that item of expense 
was incurred before defendant’s promise to pay, and would be within the statute of 
frauds We need not inquire about the correctness of that ruling since 1t was favorable 
enough to the defendant ” 


Section 75 Ricut to Hoty Insurance Procrens 


_ It is quite well settled that the proceeds of a life imsurance policy in favor of 
insured’s wife or wife and children are not liable to payment of debts left by msured, 
or owing by his executor or administrator This rule applies in South Carolina by 
virtuc of the provisions of section 2721 of the Civ] Code, except where it appears that 
insured has expended in excess of $500 a year tn insurance premiums Hence it fol- 
lows that where the undertakers claim 1s against the estate, and not against the surviving 
widow or some other beneficiary of life insurance by virtue of a promise to pay the 
funeral expenses or legal lability to pay them by reason of insolvency of the estate, the 
msurance money cannot be reached by the undertaker. 

Even when it appears that a funcral director has a valid personal claim against the 
beneficiary, by statute in several states life insurance money in favor of a widow or 
other members of insured’s immediate family cannot be reached However, it 1s well 
settled that in the absence of any such statute a beneficiary has no exemption in insurance 
proceeds as against his or her creditors, and this rule certainly extends to the protection 
of a funeral director as creditor For decisions sustaining the last stated rule see. 
Martin v Martin, 187 Illinois Reports, 200, Murdy v Sykes, 1o1 Iowa Reports, 549; 
Hathorn v Robinson, 96 Maine, 33, Rice v Smith, 72 Miss, 42, Meyer v Supreme Lodge, 
72, Missours Appeals, 350, Reiff v Armour, 139 Pacific Reporter, 633 (Washington) ; 
Norris v Insurance Company, 131 Mass, 294, Rector v Bank, 142 Mich, 479, Brewing 
Company v Cussman, 9 Ohio Sup and C P! Dec, 599. 

From the following cited decisions it seems quite clear that the clause in the policy 
permitting the company to pay the proceeds of the policy to anyone equitably entitled ta 
them through having incurred expense for the burial, etc, does not give any right te 
such person to compel such payment These decisions hold, 1n effect, that the clause 
merely gives the company the option to make the payment, as against the principal bene- 
firary American Security, Ctc, Co v Prudential Ins Co, 16 Appeal Cases (D C), 
318; Thomas v Same, 158 Indrana Reports, 461, Bradley v Same, 187 Mass, 226, Bren- 
nan v Same, 170 Pa St, 488, Thomas v Same, 148 Pa St, 594 : 

In those states where there 15 no statute exempting imstirance proceeds from hability 
for debts of a bencficiary, 1t seems to be settled that after the proceeds have been collected 
from the insurance company they may be attached or garnished 1n the hands of a bank or 
any third person who holds them for the beneficrary So holds the I!lmois Supreme 
Court in the case of Martin v Martin, 187 Illinois Reports, 200 But it seems equally 
well settled that the proceeds cannot be tied up in the hands of the insurance company 
by attachment or garnishment proceedings 

The Minnesota Supreme Court decided, in the case of Rose v Marchessault, 177 
Northwestern Reporter, 658, that under the Minnesota statutes insurance money payable 
on a policy on the life of a husband to his wife 1s exempt from garnishment on a claim 
against her on account of expenses for his burial 
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Plaintiff, the daughter of a decedent, provided burial of his remains on his widow 
neglecting to do so, and brought suit against the latter for reimbursement. Garnishment 
was obtained against the proceeds of msurance on decedent's hfe, payable to the widow, 
but the court holds that garnishment was not proper, the proceeds Done. exempt. 

The decision rests upon statutes in force in Minnesota, providing that fraternal as- 
sociation benefits, ctc, shall be excmpt from seizure to satisfy claims agamst the bene- 
ficiary, and providing that “all moneys received by, or payable to, a surviving wife or 
child from insurance upon the life of a deecased husband or father, not cxeccding ten 
thousand dollars,” shall be exempt from seizure, The following language used by the 
Supreme Court would apply with full force to a suit brought by an undertaker to secure 
payment of a claim for services and supplies 

“The plamtiff's cause of action 1s predicated upon the claim that she bore the 
funeral expenscs and the expenses of the last sickness of her fathcr, which should have 
been borne by the defendant and which she declined to bear ‘The statute gives priority 
first to the funcral expenses of a decedent and second to the cxpenses of the last sick- 
ness G S 1913, Sec 7338 The priority 15 sn the distribution of the asscts of the estate. 
The insurance was payable to the defendant and was not a part of the estate The 
statutory priority gives the plaintiff no right to reach the exempt insurance. 

“Upon no theory can the plaintiff attach the insurance money” 


SectioN 76 Lianivity oF PARENTS 


Where a father 1s msolvent, expense on account of the burial of his minor child 
18 a proper charge agaist the estate of the child, according to the decision of the Indiana 
Appellate Court in the case of Mastlen v Maitlen, 89 Northeastern Reporter, 966 In 
the earlier case of Rowe v Raper, 54 Northeastern Reporter, 770, the sume court deter- 
mined that a parent 1s bound to provide the nccessarics incident to his minor children’s 
death, as well as the necessities of life, regardless of any property owned by them But 
the court recognized the hability of a minor widow on a contract to pay the funeral 
expenses of her husband, who leaves no property, and upholds the validity of a minor 
husband’s contract to pay for the interment of his deceased wife or children Ina New 
Jersey case, Sullivan v Horner, 7 Atlantic Reporter 411, a claim for the burial e\penses 
of a child, as well as those of lus parents (all having been killed in the same railroad 
accident) was decided to have been properly charged against the father’s estate, though 
he was insolvent 

In a case reported at page 628, 74 Southeastern Reporter, the North Carolina Su- 
preme Court decided that a father was hable for the funeral expenses of his minor son 
whom he had previously driven from home The court held that, although the son had 
been emancipated in the sense that he and not Ins father was entitled to his wages, the 
parent could not dodge responsibility for necessaries furnsshed on the son’s account It 
was decided that funeral expenses are clearly “necessaries” for which a father or hus- 
band may be held liable 

The Missour: Supreme Court in the case of Walsh v Morrissey, 54 Missouri Su- 
preme Court Reports 309, wherein it was held that a father’s estate was not chargeable 
with the expenscs of the funeral of a child who died a few hours after the father This 
decision evidently proceeded upon the theory that, the father having died first, the child 
immediately acquired an estate of his own, made up of his interest in the father’s estate, 
and that the cluld’s estate should be held responsible for his funcral charges 

The Appellate Division of the New York Supreme Court upheld the liabihty of a 
father for the funeral expenses incident to the burial of his adult daughter who was hyv- 
ing with her mother, apart from the father (William M Martin & Co v Van Den- 
burgh, 164 New York Supplement, 966 ) 

Claimants, funeral directors, fled a claim against the father’s estate for the 
amount of the funeral expenses of his daughter, who was more than 21 years of age, 
but mentally incompetent The mother and father Were hving apart. and upon the 
daughter's death, the mother telephoned the father, who asked what funeral director she 
was to have, and she inquired whom he wanted, and he directed that the claimants be em- 
ployed, sayimg that he would pay the bill She thereupon employed the claimants to 
conduct the funeral, which they did, and no question was raised as to the reasonableness 
of the amount of the bill 

It seems that the father subsequently dicd and that the claim was made against the 
estate The administratriy resisted the claim, contending that the telephone conversa- 
tion was incompetent as legal evidence on which to base the father’s lability, but the 
surrogate allowed the claim, on the ground that there was at least a moral obligation 
on the part of the father to bear the capense of his daughter’s burial, and the higher 
court affirmed the yudgment on appeal, saying 


“The mother’s evidence fully establishes the defendant’s liability. From her testi- 
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mony she was the agent of the father in employing the undertaker, and she was 
competent to prove the agency We fecl, however, that it 1s unnecessary to consider 
more fully the competency of the mother as a witness, as upon the facts shown, aside 
from her testimony, the defendant 1s well charged with the lability We must assume 
sey her testimony that in talking over the telephone with her husband she recognized 
is Voice 

Tt was held by the New York Supreme Court in the case of Gobber v. Empting, 72 
Miscellancous Reports, 10, that where parents were separated the husband was liable 


to an undertaker for reasonable caxpenses in burying an infant child who was hving 
with the mother 


Section 77. Lrastttry oF BrorHirs ANv SISTERS 


The habilty of a brother or sister was upheld by the California District Court of 
Appeals m the case of Pench v Mc Meekan, 17 California Appellate Reports, 22, where a 
brother was held chargeable with the expense of burying the remusms of an unmarried 
sister who died without means of her own 

‘Lhe case of Van Meter v ‘laylor, 194 Southwestern Reporter, 729, decided by 
the Kansas City Court of Appcals affords another cvample showing that htigation 
may often be avoided by the simple expedient of a direct agreement as to who 1s to pay 
the funeral directors pill 

Plaintiff kept a stock of coffins in a small Missour: village A Mrs Butler died, 
leaving a husband in poor financial circumstances Defendant, her brother, was abund- 
antly able to bear the expenses of the burial He and a neighbor went to plaintifi’s 
establishment and discussed with plumtifl s salesman the question as to what would be 
an appropriate coffin Defandant admitted that when the neighbor was asked to 
express an opinion on the subject, and had idicated what he thought would be a good 
selection, he, defendant, told the salesman that he “guessed that settled it, and to fix that 
one up 

The court finds that there was ample evidence tending to show that defendant bought 
the cofin on his own credit, but that 1f he did not, as 2 matter of fact, buy the 
coffin, he so icted and conducted himself as to warrant the salesman in believing that he 
was the purchaser 

he price agreed upon was $1oo, and when defendant Ieft the salesman reported 
the sales as having been made to “Harry,” the salesman mistakenly supposing that that 
was defendant’s first name But on discovering the mistake, demand was made upon 
defendant to pay, whereupon he satd that “he had paid all bills for Butler that he was 
going to pay” 

Replying to the claim made by defendant that he could not be Iegally liable for the 
bill unless he personally and expressly agreed to be hable for the price of the coffin, the 
Court of Appeals said 

It 1s mamiiest that if the evidence 1n plaintiff's behalf 1s to be belreved, the verdict 
cannot be disturbed We have examined the authorities ented by defendant from this 
and othcr states, but do not find any that would justify us in ruling that the court, under 
the evidence, erred in submitting the case to the jury 

Accordingly, the verdict of the jury finding defendant to be lable was sustained by 
the court on appeal ‘ ; 

An interesting decision handed down by the California District Court of Appeal 
the other day shows how one kind of an account may be bolstered up, although de- 
fectively entered The decision was announced im the case of Wright v Loaiza et al, 
166 Pacific Reporter, 360, plaintiff having sued 15 assignee of a funeral director’s claim 

Defendants were brother and sister, and their brother dicd while residing with the 
sister. When the death occurred the sursiving brother at the request of the sister, 
went to the undertaking establishment, selected a caisket and made other funeral 
arrangements involving an agercgate expense of about $600 Although the brother acted 
for his sister and himeclié, the funeral dircctors made the charge on their books 
to the brother alone J’rom time to time payments amounting to $125 were made by the 
brother on the account covcring all that he was to pay, under his arrangement with his 
sister The claim was then assigned by the undertakcrs to plaintiff and he brought the 
suit Judgment being rendered against the sister for the balance due, she appealed, but 
the higher court affirmed the judgment 

The sister denied hiabiht, because her name was not upon the funcral director's 
books and hecause, as she claimed, any demand against her had outlawed But the 
court holds that an open book account, which under the laws of California 1s good 
for four years, existed against the sister, as well as the brother, and that a two-year 
statute of limitations relied upon by the sister did not apply The court said on appeal 

“The only question 1s whether or not, the name of Dolores not appearing tn any way 
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upon the books of plaintitts assignors, the plaintiff 1s entiticd to bring this action om 
an open book account, the contention of the appellant (the sister) being that there 1s no 
open book account as far as she is concerned ; lhe uncontradicted evidence 
shows that the party whose name the funeral directors did enter, W. Y. Loaiza, was 
acting throughout as the duly authorized agent of Dolores, and was understood by 
them to be such at the time her brother requested the services to be performed, Under 
these circumstances Dolores Loaiza, as the principal of W. Y Loaiza, 1s sufficiently 
a party interested in this account to constitute it as to her an open book account From 
the exammmtion of the record which we have made in this case we are of the op:mion 
that there 1s no merit in this appeal, that the action was brought upon an open book 
account, that the defendant, W Y Loaiza, in its creation acted throughout as the agent 
of Dolores Loaiza, who was the real party indebted upon this account, that the pay- 
ments made upon this account constituted 1t an open book account, and, that being so, 
the plea of statute of limitations on the part of Dolores Loaiza has no merit.” 


Srction 78 Lrabirity of GRANDFATHER 


According to a decnson of the Iowa Supreme Court in the case of Rader v_ Davis, 
134 Northwestern Reporter 849, where a divorced wife, to whom was awarded the 
custody of her child, took up her residence withsher father, and the child died at his 
home, he was luble for the funeral expenses. 


Section 79. Liapiuity oF GUARANTORS 


When a funcral director furmshes services or stipplies to one who is not pecu- 
niarly responsible, on the faith of a third pcrson’s promise to pay, the best and safest 
thing to do from a Icgal standpoint 1s to secure the signature of the third person to a 
written promise to pay The next best thing to do 1s to charge the account directly and 
solcly to the third person, being sure to preserve abihty to show that he has actually 
authorized the charge ‘These suggestions are grounded on the fact that under the laws 
of most of the statcs a verbal promise to pay the debt of another 1s unenforceable That 
as, of A, a funeral director, furnishes supplies or services to B on the latter’s credit, C’s 
Promise to pay if B fails to pay 1s of only moral binding force But 1f A says to B and 
C, “Since B’s means are hmitcd, I do not feel warranted in extending credit to him 
T am willing to furnish the supplies or services 1f you, C, will permit me to charge them 
directly to you”, and .f C agrces to this, then he becomes Icgally lable as the primary 
debtor, without signing any writing, because he ts not undertaking to pay the “debt of 
another” within the statutes ment: -d, but 1s promising to pay a debt incurred directly 
against himselé A practical sllustration of these rules of law 1s afforded by a case 
which was before the Georgia Court of Appeals (McGowan Undertaking Co v Kersey, 
93 Southeastern Reporter, 1017 ) 

It appears that a death occurred in one Taylor’s family and that he arranged with 
the undertaking company to furnish a coffin and dress A representative of the com- 
pany testified, ‘My recollection 1s that W M_ Kersey said for me to Iet Taylor have 


the coffin and dress, and he would see that I got the money. . . I charged the 
account to J S Taylor and W M Kersey, and I am lvoking to both of them for the 
money In a subsequent conversation between me and Kersey, . . - 


Kerscy satd* ‘I did not tell you 1 would pay for the goods, I told you I would see that 
you got your money’” As to the negotiations at the time the credit was extended, Kersey 
testified “I then stated that I would keep in behind J. S Taylor and make him pay so 
much cach month, and I would see that the McGowan Undertaking Company got its 
moncy 

The suit was brought against Kersey and Taylor jointly, and judgment was ren- 
dered in favor of the company, but the Court of Appeals reversed it on appeal, holding 
that under the evidence, the jury were not authorized to find that Kersey’s contract was 
an original undertaking on his part to pay, but rather thut he was merely acting as surety 
for Taylor, within the provision of the Georgia statute, which provides that a promise 
of one person to answer for the debt of a third person 1s not enforceable unless reduced 
to writing and signed 

For a form of guaranty, sce Scction 63 


Srcrion 80 =LiaAnitity or Express Compa *:$ 


An agent of an express company cannot bind the company by an agreement to pa 
an embalmer’s charges for preparing a body shipped from one poimt to another, accord- 
ing to a decision of the Supreme Court of Texas, reported at page 1185, 145 South- 
western Reporter, in the case of Gathright » Pacific Express Company One Gathright 
who lived at Fort Worth, died at El Paso and his remains were delivered to funeral 
directors, who refused to surrender the remains for shipment to Fort Worth untd 
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payment of their charges The firm procured the El Paso agent of the express company 
to telegraph the agent at Fort Worth to arrange for shipment of the body, and some one 
at Fort Worth, acting for the widow, guaranteed payment of transportation charges, 
not knowing of the funeral charges On <iiscovering that the body had not been 
shipped, the widow went to El Paso, paid the funeral directors and buried her husband. 
She then sued the express company for fatlure to slip the body on the guaranty of 
payment of the charges, but was defeated on the ground that the proof failed to show 
that the express company agreed to pay the undertaking bill and ship the corpse It was 
held further, however, as above indicated, that if the agent at El Paso had contracted to 
pay the funeral director's charges, the agreement would not bind his company, being 
outside his authority It will thus appear that the important po:mt to be remembered by 
the profession ts that no reliance can be made upon an express company’s agent's prom- 
ise to collect at the destination of a body, the amount due the funeral dircctor preparing 
the remains for shipment 


Section 81 Luianiity or EmPioyers 


A decision of the Oklahoma Supreme Court is to the effect that, under the statutes 
of that state, a coal company in howe mine miners lost thar hves 1s hable for the 
burial expenses, where the dead men left no relatives or friends to care for their bodies 
This decision in the case, which 1s_reported at page 117, 128 Pacific Reporter, under the 
title Kali Inla Coal Company v Craig, 1s broad criough to charge employers gencrally 
with lability for funeral expenses where an employc ts killed on the employer’s premises 
and where there are either no surviving relatives or they refuse to undertake the burtal 
It appeared that plaintiff, Will D Crag, a funcral director, at Hartshorne, Okla- 
homa, was requested by defendant to take charge of the bodres of four Itahans who 
were killed in defendant’s mine, and did so. The coal company, having refused to 
settle Mr Craig’s claim, he brought suit and succecded both in the trial court and on 
appeal Referring to a claim by the company that :t had no charter power to “bury 
dead miners,” the Supreme Court said “With such contention we have but httle sym- 
athy, especially 1: such a case as this Hada mule dicd in the mine, the company would 
base had no trouble in reaching the conclusion that it had authority to spend money 
taking it out and burying it ‘The fact 1s established that these bodics—four human 
beings, whose lives were lost while in the service of thts corporation—were lying dead in 
the mine The work of the mine could not proceed until they were removed It was the 
imperative duty of the company to remove them, and, after their removal, to make 
such disposition of them as the law of the state required With most people the com- 
mon dictates of humanity would have been sufficient to sce that decent sepulture be 
given these unfortunates It must be assumed, there 1s nothing in the record to refute 
it, and the conduct of the company now warrants the assumption, that the corporation 
acted in the premises only when required to act This being true, the Jaw provides 3 
method, and fixes the duty of disposing of dead bodies such as these “Section 2388, 
Comp Laws 1909, provides ‘The duty of burying the body of a deceased person de- 
volves upon the persons hereinafter specificd . ._.. . Tourth In case the person 
upon whom the duty of burial 1s cast by the foregoing provisions, omits to make such 
burial within reasonable time, the duty devolves upon the person next specified, and 1f all 
omit to act, 1t devolves upon the tenant, or, 1f there be no tenant, upon the owner of the 
premises,’ etc The next section provides that, in case of a person, upon whom the duty 
of burying 1s devolved by law, omits to perform his duty, he shall be dcemed guilty of a 
misdemeanor, and shall be punished accordingly, and in addition thereto, be hable to 
pay to the siege performing that duty in hrs stead treble expenses incurred by the 
latter in making the burial 
“The record in this case shows that the deceased were Italians It 1s not known that 
they had any relatives or fricnds, and we shall assut .¢ they had none, clse arrangements 
would have been made by them for ther burial No one came to claim them nhs 
The foreman, the one highest in authority representing the corporation (and for the 
time being and purpose he was superintendent, acting on his best judgment), ordered 
defendant m error to take charge of the dead bodics Under the circumstances of this 
case, 1t was his plain duty to do so. Under the pro 1sions of the statute above quoted, 
the plain duty also devolved upon the company as it might devolve upon any individual 
in this state to bury the deceased The company, if it did not feel lable for the expense, 
might, and possibly may yet, be resmbursed for its outlay But primartly the duty rested 
on it to bury trem For this purpose the foreman, acting as he was, as the superimend- 
ent of the mine, in the absence of the regular superintendent, was clothed with ample 
power and authority to bind the company for the necessary expense in burying the dead 
bodies As stich acting superintendent he tnade the contract with Craig, and the cora- 
pany 1s liable for the expense thus incurred” 
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The rule that in an emergency of extreme urgency a foreman may bind his em- 
ployer by the employment of medical or suiical treatment for an injured person has no 
application to the employment of an undertaker to prepare a body for burial, and where 
a foreman wnauthorizedly employs a funeral director to care for the body of an 
employee killed in the employment, the master 1s not liable unless he ratifies such em- 
ployment This 1s the gist of the decision of the Arkansas Supreme Court in the casc of 
A. V. Wills & Sons v Irby, 249 Southwestern Reporter, 562, The court said 

“There are many authorities on this subyect, but we have not been able to find any 
case where hability was imposed for anything except medical or surgical treatment in 
such an emergency It has never been applied to attention to the dead, and 1t ought not 
to be so applied, for the reason that the preparation and burial of the dead is not an 
emergency of such immediate and pressing urgency as Calls for quick action like the case 
of the alleviation of suffering of an injured person, or to prevent death from ensuing 
In case of injury to a person 1t may be a question of hours, or even moments, and the 
emergency does not justify any delay whatever, but the death of a person creates no 
such emergency, however great the necessity eventually of burying the dead It is a 
matter, in other words, which will wait a few hours, or even longer, giving time to 
communicate with those upon whom the burden of the occasion should rest 

“The doctrine being one wholly of necessity and involving the imposition of a legal 
burden where, under other circumstances, there could be nothing more than possibly a 
moral obligation, it should not be extended beyond the circumstances which first gave 
it rise : 

In the case of Perazzo v Wallick, 121 New York Supplement, 313, it was decided 
by the Appellate Term_of the New York Supreme Court that the evidence was insuffhi- 
cient to entitle plaintiff, a funeral director, to recover against defendant funeral ex- 
penses covering the burial of an employee on order of co-employee The text 1s 

“The plaintiff, an undertaker, has recovered a judgment against the defendant for 
expenses incurred 1n the burial of one Bierman, who was a cook employed at the Hotel 
Cadillac It 1s not claimed that the defendant ordered the services performed by the 
plaintiff, but 1t 1s sought to hold him upon the theory that he ratified the action of a 
steward in the hotel There is no evidence to show that the steward was the authorized 
agent of the defendant While the evidence 1s far from clear, it tends to show that the 
defendant was secretary of a company that managed the Hotel Cadillac In the absence 
of evidence that the defendant was a proprietor of the hotel, there was no reason for 
the conclusion that the conversation with the defendant constituted a ratification of the 
employment of the plaintiff It may be that, upon a new trial, this defect in the proof 
can be supplied; but the evidence now before us fails to show either that the defendant 
ordered the plaintiff to perform services for him or that he ratified the action of the 
steward of the hotel in employing the plaintiff” 


Section 82. Lianitity of Counties, Erc., ror BurtAt or Poor 


_ In contracting with a public officer or board to bury the body of the poor a funeral 
director is presumed to know whether that officer or board has legal authority to 
contract with him Thus it 1s important that in case of doubt as to the authority of 
public authorities to make such contracts a funeral director should take legal advice; 
otherwise he may find that he has no collectible claim for his services Usually 
this authority 1s conferred in clear terms upon county authorities, by statute, but occa- 
sionally the authority appears m doubtful language For instance, it has been held in 
Pennsylvama that a law of that state empowering school boards to abate any contagious 
disease prevalent in their districts, authorizes them to contract with a funeral director 
for the burial of a poor person who diced of small-pox 

_ Under a statute providing that a county board or county court shall allow such sum 
as it shall deem reasonable, for the funeral expenses of any person who shall die within 
the county, without means to pay hts funeral expenses, it has been declared by the Mis- 
sour! Supreme Court that where a man dies leaving sufficient means to provide for his 
burial, there ts no authority for making his funeral expenses a charge agains the county, 
although the property left 1s all such that, under the statutes, it passes to the widow as her 
ows absolute property, free from hrability for debts of the estate (Handlin v Morgan 
County, 57 Mo 114) 

In the earlier case of Duval v Laclede County, 21 Mo 3096, the same court decided 
that, under the laws above mentioned relating to the burial of the poor, where an indi- 
vidual voluntarily takes charge of the body of an indigent person, without authority from 
the county officials, he is not entitled to re:mbursement by the county for funeral ex- 
penses incurred In this case, the court said: 

‘Here, the duty of the county to maintain its poor, including within it, as we have 
remarked, the duty of providing for their burial, when dead, 1s created by statute, and 
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did not exist before; and the statute that imposes it has provided in what manner and 
by whom it shall be performed. The county court, upon the knowledge of any of its 
Justices, or upon the information of any justice of the peace, are to make the necessary 
orders The providing for the poor of the county 1s an administrative duty imposed 
upon this tribunal, and we are to presume they properly discharge their duty, but 1f, in 
any instance, they fail to do so, the remedy 1s not by the interference of private persons, 
voluntarily providing the relief or doing the act” 

In the last cited case, Mr. Justice Scott dissented from the majority decision in the 
following language 

“The sixth section of the act to provide for the support of the poor prescribes that 
the county court of the proper county shall allow such sum as it shall think reasonable 
for funeral expenses of any person who shall die within the county, without means to 
pay such funeral expenses Thus section, I conceive, makes it the imperative duty of the 
county to pay the reasonable expenses of burying its poor. The law did not intend to 
give a discretion to the court, whether it would pay or not For the sake of humanity, 
it intended that every man who would bury the decaying bodies of the poor should be 
paid In such cases, there is no time to wait—thcre 1s no tune to consult or ask advice, 
and therefore the law promises to pay anyone who will bury the body If the law was 
such that the party would only be paid m the event the county court thought proper to 
do so, the dead hody, in many cases, might go unbutied, or buried in such a manner as 
would be a disgrace to humanity The law, out of respect to our mortal remains, 
assures every one who will bury the body of a poor person, unable to pay his own 
funeral expenses, that he shall absolutely be paid for it”’ 

In the Jater cuse of Handlm v Morgan County, above cited, the court intimated 
that this reasoning of Justice Scott was sound, but held that the decision of the majority 
of the court, having stood as the law of the state for many years, without the legts- 
lature attempting to amend the statutes, the Iegislature must have regarded that decision 
as properly interpreting the legislative intention 

It has been held by the Nebraska Supreme Court that a funeral director who 
inters a body at the request of a coroner is entitled to compensation therefor, although 
an jee aaah was unnecessary (Darling v. Box Butte County, 111 Northwestern Reporter, 
470. 
Many of the states provide for the burial of the bodies of honorably discharged 
soldiers, sailors and marines of the various wars in which our country has engaged. 
Usually the expense 1s to be borne by the county and is very much hmited Some of the 
Statutes extend the provision to the bodies of widows of such soldiers, etc. It is also 
commonly provided that surviving relatives may conduct the funcral 1f they are unable 

to pay the burial charges For detasled information concerning these laws the statutes 
of the several states should be consulted 

The Kansas law 1s typical mn its provisions It makes it the duty of the county 
commissioners in each county to designate the township trustee, or, for good reason, 
some other person, in each township, “whose duty it shali be to cause to be decently 
interred” the body of any honorably discharged ex-umion soldier, sailor or marine, who 

served in the Civil War, and the body of his wife or widow, where any such person dies 
without leaving sufficient means to defray funeral expenses “Such burial shall not 
be made im any cemetery o1 burial ground, or that portion of any burial ground used 
exclusively for the burial of the pauper dead” In such cases, the expense, not exceed- 
ing $50, 1s made a proper charge agatnst the county m which the deceased soldier, sailor 
or marine had hts last residence The surviv.ng relatives may conduct the funeral, 1f 
they so desire, but not if they are able and unwilling to bear the expense 

By separate statute similar proviston 1s made for burial of deceased soldiers, satlors 
or marines of the Spanish-American War, the Philippine Insurrection and the Expedi- 
tion to China, and provision 1s made for removing the bodies of persons of these 
classes from pauper burial grounds where they may lie interred This law contains the 
same provisions limiting the expense of each burial to $50 and permitting surviving 
Srlalives to conduct the funeral at county expense 1f they are unable to bear the expense 
themselves 

An interpretation dlaced upon the Kansas law by the Supreme Court of the state 
interests funeral directors in general, as well as those doing business in Kansas in 
particular, since the language of the statutes in question closely follows that of laws 
in several other states The Supreme Court’s decision was handed down in the case 
of State v Hogan, 55 Kansas Reports, 150, and the court said: 

“Tt is plain that the legislative purpose was that one who had borne an honorable 
part in the defense of our country and its institutions during the late war, and who died 
without sufficient means to defray funeral eapenses, should receive a respectable burial. 
The language employed clearly evinces the intention that such persons should not be 
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buried at the lowest possible contract rate that the county might be able to obtain, 
nor that their remains should be treated or interred like those of paupers Bilis If 
there are no surviving relatives who desire to conduct the funeral, then the person 
designated by the county commissioners would be invested with discretion to determine 
the kind of casket that would be used, the means of conveyance to the cemetery, and 
what should be supplied for the purposes of burral, provided that the expenses of the 
same should be hept within the sum of $50. On the other hand, if the surviving 
relatives desire to conduct the burial and are unable or unwilling to pay the charges 
therefor, the statute specthcally provides that they shall be allowed to do so, and the 
reasonable expenses of the same up to the sum of $50 must be paid by the county, 
In such a case the relatives will order the means and facilities for a decent interment, 
and contro! the same free from the superintending contro! of the agent of the county, 
but the charges therefor can never in any case exceed the sum of $50, and all concede 
that the maximum amount 1s exceedingly moderate When the dural 1s controlled and 
conducted by the relatives, the bill of expenses for the same must be presented to the 
county commuisstoners, who can then determine whether the deceased was an honorably 
discharged ex-union soldier, sailor or marine in the late war, and also whether he left 
sufficient means to defray funeral expenses Ihese questions having been determined 
in the affirmative, the account for expenses 3s te be audited and paid, the same as other 
accounts against the county are audited and paid” 


Section 83. LiasiLtity or Estates rn GENERAL 


NOTE Reference to the habithty of cstates for funcral expenses has been incidentally made in 
Preceding sectiors of this chapter 
The general rule 1s that an estate left by a deceased person is Stable for the 
expense of his or her burial to a reasonable amount. In the absence of a contrary 
showing, there 1s a presumption “that funeral expenses are incurred on the credit of 
the estate of the deceased” (81 Northeastern Reporter, 285) But, as will be seen 
in succecding sections of this chapter there are important qualifications of this rule 
For example, it has been decided in several cases that 1f a funcral director furnishes 
supplics or services upon the order and credit of a third person, he should look im- 
Mediately to that person for payment 
__In settling rights arising under a decedent's estate, the Supreme Court of Utah has 


id: 

“Funeral expenses, as a gencral rule, although patd by a person other than the 
administrator, may, nevertheless, be a legal charge against the estate In 2 Woerner’s 
American Law of Administration, sec 357, 1t 1s said. “It 1s clear that, if the executor 
voluntarily pay them (funcral expenses), he must be allowed credit for the disburse- 
ment as expense incidental to the admunistration, because the funeral is a work of 
necessity, as well as of charity and piety, and, 1f this duty, 1n the absence 
or neglect of the executor, 1s performed by another, not officiously, but under the 
necessity of the case, the law implies a promise to reamburse him for the reasonable 
expenses incurred and paid” (Dunn v Wallingford, 155 Pacific Reporter, 347 ) 

An executor ts entitled to pay the reasonable funeral expenses of his decedent, 
even though there be no clause in the will expressly requiring him todo so (Surrogate’s 
Court, Bronx County, N Y ; In Matter of Young’s Estate, 157 New York Supplement, 


04. 

Said the Cal:fornia Supreme Court 

“Claims for funeral expenses are not necessarily founded upon contracts made by 
the personal representative (the executor or admimstrator) It 1s seemly and proper, 
indeed necessary, that decent burial should be given to the body of a deceased person 
within a very short period after death Ordinarily, arrangements for such burial must 
be made, and the expense incurred, before the appointment of the executor or the ad- 
ministrator An undertaker 1s justified in furnishing the necessary service tipon the 
request of anyone so related to the decedent as to exclude the 1dea of officious inter- 
ference The one ordering the burial may or may not be the same person who subse- 
quently becomes executor or administrator If, as in this case, the person alleged to have 
ordered the funeral does not become the executor or administrator, the lability, if any, 
of the estate 1s not affected one way or the other by such circumstance The person con- 
tracting for the service may be individually liable therefor, but this lability depends 
upon his individual agreement, and not upon his subsequent representative character ” 

f the funeral director extends credit peony to one who orders the services 
or supplies there 1s no valid claim against the decedent's estate (Lucas v Hessen, 17 
Abbott’s New Cases (N Y), 271) 

' In a New York case, Van Orden v Krouse, 89 Hun 1, it appeared that a funeral 

director conducted the burial of a wife, without being specially employed by a 
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representative of her estate for that purpose. The husband being insolvent, the funeral 
director sued to impress a trust upon land owned by the wife to secure payment 
of the bill for the services rendered, but the Supreme Cour decided that there was no 
watrant for such procedure under the circumstances. This decision should operate 
as a warning to funcral directors to see that some responsible person backs the promise 
to pay funcral expenses If a funeral director looks to the estate, he should obtain 
the promise to pay of one of the representatives of the estate On the other hand, 1f he 
intends to enforce a claim against a surviving relative on an independent promise to pay, 
he should see that that person 1s solvent and that a binding promise to pay 1s made 

In the settlement of a deccased person’s estate by the Bronx County, N. Y., 
Surrogate Court, st appeared that the decedent was a member of a fraternal association, 
and that, as such, a death benefit accrued upon his death The constitution of the 
association provided that, upon the death of a2 member in good standing, the sum of 
200 should be paid to those defraying the expenses of the funeral, and it further pro- 
vided that any remaining part of the benefit should be paid to decedent’s widow, eldest 
child, or parent Decedent’s widow received the $200 bencfit and paid the funeral 
expenses In the settlement of her accounts as administratrix she claimed the right 
to keep the bencfit and to charge the estate with the amount of the funeral expenses, but 
the court denied her right to do so, saying 

“The charge against the estate for funeral expenses was not justified, unless the 
estate was also credited with the amount of the death benefit” (In re Shanley, 160 
New York Supplement, 733.) 


Section 84 Wuo May Binp Estate ny FUNERAL ARRANGEMENTS? 


An outsider, one other than the administrator or executor, may lawfully incur 
expenses for the proper interment of the dead and recover for that expense the amount 
thereof, provided he 1s not a mere interloper, and provided the expenses are reasonable 
and suitable to the estate of the decedent 

This declaration of an important rule bearing on the validity of funeral directors’ 
charges against estates was made by the St Louis Court of Appeals in the case of Cape 
Girardeau Bell Telephone Company vy Hamul, 160 Mrssour: Appeal Reports, 521. 

“Says the Supreme Court of North Carolina, treating of funcral expenses and 
quoting other cases, in Ray v Honeycutt, 119 N C. sto, 1 c $12: ‘They bind the 
assets, independent of any promise by the executor or admnnistrator, to the extent 
that they are proper to the estate and rank in life of the deceased’ They are more in 
the nature of charges upon the assets in the hands of the personal representative than 
as debts against the estate. 

“In Patterson vy. Patterson, 59 N Y 574, 1 ¢ 583, and following, it is said 
that the law implies a promise, on the part of the executor, to pay one who in the 
absence or neglect of the executor, from the necessity of the case, incurs and pays 
such expenses In this case Judge Folger, who delivered the opinion of court quoting 
Patterson, J. as holding in Brice v Wilson, 3 N & M 512, that ‘there 1s no case which 
goes the length of deciding that 1f the funeral be ordered by another person, to whom 
credit is given, the executor 15 liable,’ quotes the same judge in Green v Salmon, 8 Ad. 
& Ell 348, as limiting this to mean that the executor 1s not liable to the undertaker 
where credit had been given to another, and that ‘f it lays down more, the law stated 
is extra judicial’ In 3 William on Exccutors, supra, top page 302, pp 1679 to 
1681, that recognized authority, at page 304, says referrmg to Brice vy Wilson, supra: 
‘But the learned judge, in this case, probably intended to lay down no more than that 
the executor, where credit has been given to another person, 1s not liable to the under- 
taker, for it should seem, that 1f the person, who gives the order for the funeral, pays 
for it, he may have an action against the exccutor for the reasonable expenses’ 

“In Patterson v Patterson, supra, Judge Folger calls attention to the fact that 
the expenses of probate of the will precede the formal authority to the executor, but are 
always allowed to him on an accounting He continues (1 ¢ 585) | ‘So should funeral 
expenses be The decent burial of the dead is a matter in which the public have 
concern It is against the public health if 1t does not take place at all, . and 
against a proper sentiment, that it should not take place with decency The 
Revised Statutes, already cited, impliedly gives discretion that the executor, even 
before probate, shall pay the funeral charges, and notwithstanding the statute setting 
out the order of payment, 1f he follows that direction or that’authority, the amount will 
be allowed to him as part of the expenses of his trust, with the restriction always 
that the amount is no greater than is necessa And if they are paid by another than 
the executor, and reimbursed by or collected of the latter, there must be the same 


result 
“In McClellan v Filson, 44 Ohio St. 184, I. c 187, the case of Patterson v Patterson, 
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supra, 1s referred to and quoted from very fully and approvingly. In McClelfan y. 
Filson, supra (1. c 189), the court quotes approvingly the language of pudge Cooley, 
in Sears v Giddey, 41 Mich 500, where the eminent judge says ‘A funeral cannot 
be delayed for judicial inquiries to determine upon whom the moral obligation to proceed 
with it rests most heavily’ 

“In Dampier v St Paul Trust Co, qo Minn, 526, Judge Collins (1 c 527) states 
it as the settled law of this country, as well as of England, ‘that an executor or an 
administrator, having sufficient asscts in his hands, 13 liable upon an implied promise 
to a third person who, as an act of duty or of necessity, has provided for the interment 
of a deceased person, 1f the funeral was conducted in a manner suitable to his station 
in life, with proper reference to the means of the estate, and the charges are fair and 
reasonable’ Judge Collins quotes many authorities im support of this proposition 

“The Supreme Court of Maine, in Fogg v Holbrook, 88 Me 169, says (1 ¢ 172), 
referring to funeral expenses as charges against the estate of a decedent ‘when such 
expenses are incurred, necessarily after the death of a person, there 1s no one Iegally 
authorized to represent the estate ‘Lhe service must be rendered and necessary articles 
furnished immediately, 1t 1s better that these things should be done upon the credit 
of the estate, than that there should be hesitation and inquiry as to who 1s liable to pay’ 

“In France’s Estate, 75 Pa St 220,! ¢ 225, it is held that where parties other than 
the administrator or executor discharge the duties connected with the burial of the 
deceased, and that ‘when they do properly discharge them, and incur and pay the neces- 
sary expense, without objection on the part of the executor, his assent must be presumed, 
and the estate be held hable for the amount paid’ As applicable to the facts in the 
case at bar, it 1s also to be noted that the Supreme Court of Pennsylvama further says 
in that same case (1. ¢ 225 and following) ‘Nor does the fact that the widow said toa 
stranger, she did not intend any one else to pay the expenses, and that she did it 
voluntarily out of respect to her husband, constitute any bar to her mght to recover them’ 

“In Sullivan v Tforner, 41 N J Eq 299, where a very full consideration of 
Enghsh and American cases and of text-writers will be found, it 1s said (1 ¢ 300): 
‘An executor ts bound to provide for his testator’s decent and appropriate Christian 
burial Not only do the usages and necessittes of socicty require this at his hands, 
but it 18 the requirement of the law also f Decent Christian burial is part 
of the individual rights of every one The estate in the hands of the exccutor or 
admuntstrator 1s bound by law for the payment of the expense of the decent interment 
of the deccdent, and the executor or admumstrator, 1f he has suffictent assets, 1s liable 
upon an implied promise to another person who, as an act of duty or necessity, has 
provided for the mterment, 1f the funeral was conducted in a manner suitable to the 
rank in hfe of the decedent, and the charge is fair and reasonable’ Further along 
(1 ¢ 302), 1:t1s said ‘From an early day it has been held that a stranger who furmshed 
a funeral for a decedent docs not therchy make himself executor de son tort’ 

“From these cases it will appear that an outsider, one other than the administrator 
or executor, may lawfully incur expenses for the proper interment of the dead and 
recover for what expense the amount thereef, provided he 1s not a mere anterloner, and 
provided the expenses are reasonable and suttable to the estate of the decedent. There 
1S no pretense in the case at bir that these expenses of the funeral were unreasonable 
or out of proportion to the estate of the decedent, 

“Applying the prmeiple announced in them to the facts m the case at bar, it 1s in 
evidence in this case that the administrator and family of the decedent knew of the 
fact that the undertaker was furnishing the casket and doing the other matters for 
which the charge 1s made, at the instance and on the credit of plaintiff It 1s in evidence 
that the administrator, after his appointment, knew of the fact of the payment of his 
bill by plarntiff Hus attorney testified he stood ready to pay 1t There 1s not a particle 
of evidence that he at any time prior to this action repudiated it or that any of the 
family of the decedent made any objection whatever to it 

“Tt_is trite that in the case at bar the so-called assignment from the undertaker to 
plaintiff 1s without consideration and, as an assignment, 1s of no force or effect But 
this 1s a proceeding before the probate court, where matters of form or technicality 
are not important and where cases are to be determined on the real facts The ultimate 
facts m this ctse are that plaintiff’s right of action rests on the payment by it of this 
bill, that this plaintiff, employer of the decedent, secing him dead on the street, knowing 
that he had met his death in its service, moved by every principle of humanity and of 
kindly feeling, directed the necessary arrangements for his decent burial and obligated 
itself to the undertaker to stand good and pay the amount thereof Under the authoritics 
cited the undertaker himself possibly could not have maintained this action ” 

The California Supreme Court was called upon to determine the question whether 
funeral dircctor’s claim for services must be collected by presenting the same to 
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the deceased person’s estate, or whether suit may be maintained against the ad- 
ministrator or executor, 1f he fails to make prompt settlement The court upholds 
the right to suc, but decides that the complaint tn the suit must show that the amount 
charged 1s reasonable, considering all the surrounding circumstances ‘The decision 
was announced in the case of Golden Gate Undertaking Company of San [Francisco v. 
Taylor, 141 Pacific Reporter 922 In this case plaintiff sued to recover from defendant, 
as executrix of her husband’s estate, for services performed in connection with the 
burial of deceased at the request of the physician who attended deceased 1n last illness 
and who was authorized by deceased to make the burial arrangements Defendant based 
her defense on a contention that a claim for funeral expenses 1s not recoverable by suit 
against the representative of the deceased person’s estate, but will sustain a suit only 
against the person who ordered the services If payment out of the asscts of the estate 
is sought, the sole jurisdiction of the demand rests, it was argued, in the court in which 
the procecdings for administration of the estate are pending In refusing to adopt 
this view, and in reaching the conclusion above mentioned, the court said 

“Claims for funcral expenses are not necessarily founded upon contracts made by 
the personal representative (the executor or the administrator) It 1s scemly and 
proper, indeed necessary, that decent burial should be given to the body of a deceased 
person within a very short period after death Ordinarily arrangements for such burial 
must be made, and the expense incurred, before the appointment of the exccutor or 
administrator An undertaker ts justified in furnishing the necessary service upon the 
request of any one so related to the decedent as to cxclude the idea of officious smter- 
ference he one ordering the burial may or may not be sane person who subsequently 
becomes exccutor or adimimistrator If, as in this case, the person alleged to have 
ordered the funeral docs not become executor or admimstrator, the lability, 1f any, 
of the estate 1s not affected one way or the other by such circumstance The person con- 
tracting for the service may be individually hable therefor, but this Inbility depends 
upon his individual agreement, and not upon his subsequent representative character ” 

Commenting upon the nature of a funeral claim, the court said “The claim for 
funeral services is not, to be sure, a claim on a contract or debt of the decedent existing 
before his death Neither, as we have po:mted out, 18 it a claim on a contract made 
after death by the personal representative as such It 1s a demand of a pecuhar nature, 
ansing immeditely upon death, but prior to the commencement of administration It 13 
properly chargeable, in some form of procedure, against the assets of the estate” 

The decision of the Texas Court of Civil Appeals in the case of Wright v Harned, 
163 Southwestern Reporter 685, bears on the right of a widow to contro! the burial 
of her deceased husband, although she may be separated from him and a suit for divorce 
may be pending 

One Sunday night, deceased died suddenly in Houston, and his friends, with whom 
he was riding in an automobile, directed plaintiff to take charge of the body, which 
direction was carried out The widow, from whom deceased was separated and who 
had a suit for divorce pending, was notified by telegraph and wired back to hold the 
body until her arrival Tuesday might Thereupon plaintiff was notified of this order, 
although the body had been embalmed, and was instructed by the wife’s nephew not to 
make further funeral arrangements Monday the nephew and the temporary administra- 
tor called at plamtiff’s establishment and selected a $250 casket, but plamtiff placed the 
body in an $1,800 bronze casket On the widow’s airsval she repudiated plaintiff's selec- 
tion of the casket and directed other funeral directors to take charge of the remains 
Plaintiff having refused to surrender the body without the bronze casket, both were 
taken charge of by the second undertaking firm and the body was taken from that 
casket and placed in one selected from that firm’s stoch by the widow The bronze 
casket was stored in the firm’s warchouse, and, of course, was regarded as having 
greatly depreciated m value on account of the fact that the hody had been placed in it 
Payment for thts casket having heen refused, plaintiff brought suit against the estate, 
but was defeated both in the trial court and in the Court of Civil Appeals, to which 
te took an appeal The important parts of the opinion of the latter court read as 

ollows- 

“Appellant concedes that the law accords to the widow or next of hin the right 
of control of the remiumns of a deceased person and the first right to determine the 
disposition thercof This right 1s given by law, and ts a right superior to that of any 
other person when the widow or next of kin assumes to act in relation to the disposition 
of the remains of the deceased It 1s true that another than the widow or next of bin 
may lawfully incur expenses for the proper imterment of the dead, and recover for that 
expense the amount thereof, provided he 1s not a mere interloper, and provided the 
expenses are reasonable and suitable to the estate of the decedent . _ This 
principle seems to have been recognized by the court below, because the expense incident 
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to the proper preparation of the body of the deceased for burial, including embalming, 
was leueds ae Tohity SO, : Plaintiff undertook to prepare the body, including 
embalming, and in doing so incurred expenses to the amount of $175, which, conceding 
the reasonableness of the charge, as to which appellees made no question, was a proper 
charge against the estate of the decedent, and was properly allowed But did he have 
the right to charge the estate with the value of the bronze casket in the circumstances 
in which it was furnished? Betore he had taken any steps toward selecting a Se 
and more than a day before he actually furnished it, he knew that Mrs. Dunn ha 
been informed of her husband’s death, and that she had instructed her kinsman to 
hold the body, and that she would reach Houston [*uesday night, he knew that this 
same kinsman, assuming to act for Mrs Dunn, had selected a casket . . . . The 
law smplics a promise to one who, in the absence or neglect of the next of kin, not 
officially, but in the necessity of the casc, directs a burial and imcurs and pays such 
expense thereof as is reasonable But was the act of dagen in furnishing 
the bronze casket done in the necessity of the case? The body had already been em- 
balmed, and its preservation secured im this way, and the placing of it in the casket 
did not aid in further preservation Aah The necessity for placing the body in a 
casket before the arrival of Mrs Dunn was not urgent, and when plaintiff was informed 
that Mrs Dunn would come to Houston immediately he should have assumed that she 
would direct the final disposition of the remains, including the selection and purchase 
of the casket in which she desired he should be buried, and the expenses thereafter 
incurred by plaintiff in ordering the casket and placing the remains therein were 
incurred at his own risk Of course, 1f lis acts had been ratified by the widow on her, 
atrival, the estate would have been charged with the reasonable value of the casket, 
but they were not ratificd, but repudiated, and the widow, exercising her legal rights, 
made selection of the casket 1n which her husband’s remains were interred It 1s proper 
to say, we think, that plaintiff in acting as lie did was actuated only by the desire to 
sce that his dead friend was given a funcral commensurate with the financial ctrcum- 
stances and condition in Iife of the deceased, and in accordance with his request, but the 
next of kin an this case, who by the death of the deceased came mto the control of a 
fortune of $300,000, had the right to say that he should have a less elaborate funeral, 
and they had the right to repudiate those things done by plaintiff, not under stress of 
necessity, and without lawful authority ” , 

In response to objection made by plaintiff to the action of the trial court in refusing 
to permit him to show that deceased and his wife had been estranged and that she had 
sued for divorce, and that deceased had expressed a desire that im the event he should 
che, plaintiff should furnish him a first-class funeral, the court said- “She was his 
wife notwithstanding the estrangement and her attempt to be freed from the matrimonial 
relation, and, as such, had the rights of a widow or next of kin in the disposition to be 
made of the remains The fact that Mr Dunn had expressed to plaintiff the wish that 
when he died plaintiff should take charge of his body and give it suitable bursal is 
entitled to great weight in considering plaitiff’s good faith in doing what he did, but 
is not controlling as against the wife’s superior right to control the interment” 


Section 85 What Arr Prorrr Items or Expense? 


A “funeral” embraces not only the solemnization of mterment but the ceremonies 
and accompaniments prompted by affection and determined by the religious faith and 
sentiment of the friends and relatives of decedent, “varying from the simple bier to the 
imposing catafalque, from the informal liturgical service or scriptural reading for the 
humble, to the claborate orisons funebras attending the obsequies of the renowned ” 

_ A New York court, in giving this definition of a “funeral,” for the purpose of deter- 

mining whether the expenses of a wake were a proper charge against a deceased person’s 
estate, gives cffect to well-established funeral customs (McCullough v McCready, 
52 Miscellaneous Reports, 542 ) 
_ Plaintiff filed a claim for $71 25 to cover refreshments furmshed for a wake follow- 
ing decrdent’s death, and was allowed to recover against the estate over obsections made 
by defendants that the claim did not fall within the scope of legitimate funeral expenses 
In disposing of the case, the Appellate Term of the New York Supreme Court satd 

“That the term ‘funeral’ includes many circumstances and may cover varied outlays 
needs hittle research in books at hand Thus apparcl for mourning, not requisite as rai- 
ment, but commanded by custom and respect, has been allowed; so, too, have been music 
and flowers”. 

Mr Justice Gildersieeve, one of the judges who sat in the case, dissented, however, 
from the decision reached by the majority of the sitting judges, in the following Jan- 


ge: 
“It appears from the allegations of the complaint that the expenses in question were 
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incurred by a relative of deceased; that they were independent of the undertaker’s 
charges, and were not ordered or authorized by the executors of the will. There 1s no 
allegation that the executors failed to properly inter the body of the deccased 
“Where executors fail to bury the remains, the law implies a promise by them to 
pay one who provides a burial and incurs and pays the necessary expenses thercof This 
obligation, according to the decision, rests upon the right of every person to a decent 
burial after death . . The plaintiff herein did not direct the burial nor did he 
pay the undertaker His claim 1s exclusively for refreshments furnished for the wake 
. «_. Weare of the opinion that refreshments on such occasions arc not a right of 
either friends or relatives.” 


Section 8. Lraniity ror Reyectep CASKET 


The right of a buyer of a casket to reject it and refuse to pay for it, after it hag 

used, was involved in the case of Bower’s Estate, 75 Pennsylvama Superior Court 
Reports, 203, The court reversed a decree of the Orphans’ Court in Philadelphia, which 
had disallowed funcral director's claim against the estate for a casket furmshed for 
the interment of decedent, the exccutrix’s husband 

Immediately following the death of the decedent, his wife, who was the executrix 
of, and sole legatee under, his will, called on the appellant, Mulligan, a funer 
director, to procure a casket for the burial Ile accompanied her and her daughter 
to the Boyertown Casket Co, where she selected a bronze caskct Before accepting 3t, 
Mr. Mulligan, Mrs Bowers and her daughter went to the family mausoleum to find 
out whether the casket would go into the crypt They found the crypt very small, but 
on removing a slab of stone at the back the measurements indicated that the space was 
mie cnough to permit the casket to be placed 1n it ~The crypt opens at the side, not 

een 

The casket was accordingly bought, the decedent's body was placed 1n it, the funeral 
was held under appellant's direction, and following the burial services the casket con- 
nine. the body was [aid in the crypt, and the marble slab closing the front of the crypt 
was Placed in position and sealed When sccurely fastened it was found that the slab, 
although secure and tight, projected about a quarter of an inch beyond the adjoimng 
mausoleum wall, and the cemctcry officials told Mr Mulligan it would have to be made 
level with the wall He requested them to have it smoothed down as soon as posstble, 
but due to some misunderstanding this was not done Instead the cemetery officials wrote 
to Mrs Bowcrs that the marble front of the crypt had not been properly replaced, but 
stated that the matter could be remedied by the funcral dircctor and the stoneman who 
replaced the crypt front 

Mrs Bowers at once notified Mr Mulligan, who said he would take care of the 
matter She insisted, however, in addition that appellant take the casket out of the 
crypt, open it and show st to her, so that she could sce the body again Appellant told 
her he could not do this unless he had a permit from the State Board of Health—the 
cemetery was in Montgomery county—and that it would probably take a week to secure 
it; then when he got the permit from Harrisburg he would open the casket for her, 
Mrs. Bowers, or her daughter acting for her, replied 1f that was necessary they would 
attend to that themselves 

Without communicating with Mr Mulhgan, she went to another funeral director, 
who scems to have been advising her, and in the course of two months they secured or 
had made a copper casket shghtly narrower, had the marble sJab removed and rubbed 
thinner, so that it would not project, got a permit from the State Board of Health, 
opened the crypt, took out the casket, and removed from it the body which had lain in 
it for two months and placed it in the new casket, which was put in the crypt and the 
marble slab replaced and cemented. She sent the first casket to a storage warchouse 
ae refused to pay appellant his bill for the same The Orphans’ Court disallowed his 
claim 

Reversing the decree of disallowance, the Superior Court says 

“The learned auditing judge seems to have been misled by the inferences drawn by 
Mrs Bowers and her daughter, and the statements of counsel who then represented the 
estate, that the Board of Health had complained and required the slab to be leveled with 
the wall of the mausoleum, for he said in his adjudication that the note from the ceme- 
tery authorities had been sent in conformity with the regulations of the Board of Health. 
The evidence failed to show that the Board of Health had anything to do with the 
notice It was sent by the cemetery people on their own motion and showed on its face 
that the trouble was not serious and could be easily remedied It 1s true that Mrs 
Bowers and her daughter had several times referred to the matter as if the notice had 
come from the Board of Health, but it clearly appears that they were referring solely to 
the letter from the cemetery, which was offered in evidence and which did not mention 
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the Board of Health. It was Mrs Bowers’s insistence on having the casket retoved | 
from the crypt and opened that brought the Board of Health into it, as that could only . 


be done after such a permit had been secured No permit was necessary to smooth down 
the slab 

“Mrs Bowers had a right to demand that appellant fix the marble front so as to 
comply with the cemetery rules, but she had no right after the funcral was over to 
demand that he open the crypt, remove the casket, open it and Iet her view the body 
That was not part of his contract, and st was her insistence upon these matters that 
caused all the trouble 

“Much of the testimony in opposition to the claim was proven unworthy of belief 
by the very sensible suggestion of the auditing judge that the parties and their counsel 
should together go and measure the first casket It was found that the two caskets were 
of precisely the same length, though the second one was slightly narrower in width and 
lower im height, and that the casket was m good condition except for a slight dent in 
the moulding at the bottom, so that the testimony as to the first one being much too 
Jong and handles pulling out etc, may be disregarded 

“The appellant bought and used the casket which the appellee selected, after meas- 
urements had been taken showing st would go into the crypt It did go in, leaving, 
however, a slight projection of the front slab, which could be easily remedied and which 
appellant was entirely willing to fix 

“But because the appellee insisted on having the crypt unsealed, the casket removed 
and opened and the body of her husband shown to her, which under the law required a 
permit from the State Board of Health, and appellant could not immediately sccure 1t, 
she arbitrarily discarded the casket which had held her husband's remains for two 
months and no one else would want to use, and substituted another for it, and then 
refused to pay for the casket she thus chose to reject 

“She could do this 1f she wanted to, but 1t furnished no justification for refusing 
to pay the bill which she had contracted with the appellant 

“The decree 1s reversed at the costs of the appellee, and the record 1s remitted to 
the Orphans’ Court with directions that appcllant’s claim, less the cost of fixing the front 
marble slab, be allowed and distribution made accordingly ” 


Section 87 REASONABLENESS OF BILL 


An estate 1s liable for reasonable funeral expenses, considering decedent’s station in 
life and the means left by him. Where credit is given, not to the estate, but to some 
surviving relitive or othcr person, that person 1s liable for the amount agreed to be paid, 
tegardless of the reasonableness of the expenditure, considering decedent's station in 
hfe Where credit 1s extended to such peseon, but no amount 1s agreed upon, he is liable 
for the value of services and supplies furnished by the funeral director The 
reason and scope of the first rule—that as to the hability of the deceased’s estate—will 
appear below The rule in the second case—~as to lability of a hving person who has 
agreed to pay the bill—ts merely an application of the general principle that a person 
who has agreed to pay @ certatn amount for services and materials 1s lable for that 
amount, regardless of any extravagance in the expenditure And the third rule 1s a 
part of the gcncral prinetple that where a person agrees to pay for services or goods 
and no amount ts fixed as the price, he 1s lable for the reasonable value of the services 
and materials, according to the charges usually made in similar cases 


“The estate of a decedent 1s lable for the reasonable expenses of his burial. 

What shall be the reasonable expenses of funeral or burial for rermbursement 

from the estate, and what items may be properly included in such a charge, must depend 

largely upon the station in lifc of the decedent and his family, and the condition of his 

estate, and justice to creditors as well as to the surviving family demands that there 
shall be no extravagant outlay to their Joss” 18 Cyc 437, 438 


In the following citcd cases, allowances for funeral expenses have been held not to 
have been excessive, considering decedent's station in life and the estate left by him: 

Kittle v Huntley 67 Hun (N Y) 617,22 N Y S 519, 

Allen v Allen, 3 Dem Surr (N Y) 523 

Camphell’s Estate 9 Pa Dist 729,21 Pa Co Ct 480 

Reason and the decided cases show that the interests of the heirs and of decedent’s 
creditors are the principal factors im determining whether the funeral expenses are 
eycessive The law provides that such expenses shall be reasonable only for the pur- 
pose of preventing dissipation of a cleceased person's assets in a foolishly extravagant 
manner to the loss of creditors who have just clanns against the estate, and of the lawful 
heirs If there are ample funds to pay all the debts and the heirs assent to the funeral 
arrangenivuts, I find no decision holding against the right to recover what the admin- 
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isttator has reasonably agreed to pay, or the reasotiable Charges of the funeral director 

1f no price has been agreed upon 

= Ene Piyenssi0n Supreme Court said in the case of Ridgeway v Jones, 87 Southern 
eporter 461 

“The account filed by the executor shows expenditures for funcral expenses and 
tombstone amounting to the sum of $715 This expenditure 1s attacked by the appel- 
lants as being unreasonable and excessive, but the reasonableness of these funeral 
expenses 1s 2 matter which 1s addressed to the yudgment and discretion of the chancellor, 
and 1f, upon investigation, the chancellor 15 of the opimon that this expenditure 1s not 
See these items may be allowed when proper vouchers therefor are produced 
and file 

An estate cannot be made liable for more than a rcasonable funeral hill merely be- 
cause the executor or administrator agreed to pay a certain amount (Durkin v Langley, 
decided by Massachusetts Supreme Judicial Court, 46 Northeastern Reporter, 119 ) 

In re Wingersky’s Estate, 134 New York Supplement 877, 75 Miscellancous Re- 
ports 79, 1t was held that there can be no recovery in excess of reasonable funeral 
expenses, even though the estatc’s representative may have agreed to pay a larger amount 

In the case of Flynn’s Estate, at page 874, 134 New York Supplement, 874; 75 
Miscellaneous Reports of New York, 87, the court held that where a funeral director, 
in seeking to enforce a claim against an estate fails to establish a specific promise to pay 
him the amount of his claim, he 1s entitled to recover a reasonable amount to cover his 
proper charges The court said 

“Frequently the cost of burial equals the entire estate of the deceased, who may 
nevertheless Icave infant children or a widow unprovided for 1f the estate 1s wholly 
absorbed by a too costly instrunent I am thus forced by thar importance to give such 
matters close attention, no matter how trifling relatively the estate may be Extremely 
nice questions often arise m proceedings like this Once of the practical difficulties in 
such proceedings 1s that contracts for funcrals are ordinarily made by persons differ- 
ently situated On the ore side 1s generally a person greatly agitated or overwhelmed 
by vain regrets or deep sorrow, and on the other side persons whose business 1s to 
admimster to the dead for profit Onc side 1s, therefore, often unbusiness like, vague 
and forgetful, while the other 1s orainarily alert, knowimg and carcful These are 
extremcly nice questions of law, and just here I think I detect indications of a way by 
which rehef from excessive charges may be afforded to these poor famnlies, at least in 
those instances where there ts no express contract But Iam not without daubts on many 

omts There 1s much room for discussion and fult consideration, as I do not wish to 
e unjust to the undertaker and make any unwarranted assumption” 

In the case of In Re Kierman, 77 N Y S 924, an infant who Ieft an estate of sev- 
eral thousand dollars was magnificently buried in a casket costing $490 The court, 
however, cut the sum asked for to $175 on the ground that that was the reasonable 
expenditure under the circumstances 

An imstructive, and also amusing, case 1s that of Estate of Culicn, 8 Pa Sup Ct 
494 The decedent was a domestic servant whose estate amounted to $1,16736 The 
funeral expenses totaled S81090 Needless to suy the expectant heirs were somewhat 
disappointed at seeing their prospects disappear into the funeral director’s pocket The 
sad part of it, however, was that they were not content to nurse their dissatisfaction in 
private but appealed to the court for aid The court held the amount grossly excessive 
and in its place allowed only $200 In so doing it announced “Only such sums will be 
allowed for funeral expenses as will bear a just, fair, and reasonable proportion to the 
amount of the estate of the decedent and his station in life Children, lega- 
tees and creditors will all be protected against exorbitant bills for funeral expenses ” 
In commenting on the items and amounts of the bill the court observed 

“While the magnificence of the surrounding ceremonies and cost of her interment 
might well have gratified her vanity, yet we can but think the lavish outlay of expense 
would have been a severe shock to her notions of thrift and economy She certainly 
never contemplated her remains would repose in a cedar couch casket, heavily draped, 
tmed with white silk, with raised name plate, oxidized and gold extension har handles and 
silk pillow at a cost of $500 nor that an imposing cortege of twelve carriages 
would be provided, togcther with six professional pall bearers, each adorned with a 
buttonhole bouquet, while the procession of mourning relatives numbered but five per- 
sons, but not similarly ornamented This was evidently an oversight ” 

Of course, when the estate 1s solvent the rule of reasonable expenditures is much 
more strictly enforced At the ancient common law the expenses in such instance were 
limited to the expense of the coffin, the fee for the ringing of the bell and the fees of 
the parson’s clerk and the bearer and the items for pall and ornament Needless to say 
this classification 1s now obsolete but nevertheless it 1s well recognized that funeral ac- 


151 


counts are rigidly scrutinized in the case of insolvent estates, and, as has been said by , 

the Pennavinenn code in the decision before discussed, funeral directors take the ris 
the estate proving insolvent. 

et This naeats ai reasonable expenses, however, is somewhat pomresid by the 

principle that a man cannot, even by express direction 1n his will, so limit his funeral 

expenses as to preclude decent burial In Re Gallands Estate, 92 Cal 293. 

Of course, 1f the funeral 1s conducted according to the arrangements and orders of 
some living person, the funeral director, in case his account ts partly disallowed, would 
have recourse against such person for the balance and this naturally suggests a 
consideration of who 1s primarily hable for funeral expenses and how such hability is 
enforced. ; 

The courts are frequently called upon to determine the reasonableness of a claim 
against a deceased person’s estate for funeral expenses, although the underlying rules 
of law have been well settled for some time These rules were summoned up by the 
Towa Supreme Court in a case in which that court held that an allowance of $455 to 
a funeral director was excessive, although the deceased left an estate of about $5,000, 
where 1t appeared that he occupied an humble station in hfe, having been a yamitor 
(93 Northwestern Reporter, 344) The details of the funcral were arranged by the 
undertaker, who presented the following bill to the administrator for payment: 





To washing and embalming body .. ae mee sos 9 2500 
Shaving Ce ae ne nee a toe Veh. Rletle ane eae ee = kere OG 
Burial robe S: A gs rien Anca al 6. Berar; oo woken 
Burial shppers . wie ake sons 2S ad cain ee ec nie 350 
Casket AS) aS hes set 1 Td, oak Petras antdarieks.« ce te eS Ale 
Use of candelabra SLO created shots s aca beeen ac CE ae ee SOO 
Chairs and candles... Sette gad oe Laon <ten Canis ine paar ce 250 
Hearse ... . .. me ga ay ee ee Au Veen es chic eat 10,00 
Wagonette . Bey, 6 Se CA ere g Ist “ER honk GReear aaron ane met. rt) 
2 landaus, at $4.... .. ScdOes die Cassie cas ne Saees Cae cde dee 
2 three-seated carriages at $4. .. . . ....222-.0- BAS OB OSHADCOOCE 800 
MTEC] CTA ba GhoqeabAd HOGS Bo Hos on odesae peace caeee'e areas 0.00 

$526.00 


Payment of the bill having been refused, the funeral director sued and recovered 
judgment for $455 On appeal by the administrator, the yudgment was reversed, and a 
new trial ordered, subyect to the undertaker’s right to accept $150 in satisfaction of his 
claim The important part of the Supreme Court’s opinion reads as follows 

“The law with reference to such matters 1s well settled, and generally understood. 
Such charges are not, strictly speaking, debts due from the deceased, but charges which 
the law out of deccncy imposes upon his estate. And, so far as they are reasonable in 
amount, they take legal priority of all such dcbts, as, hkewise, do the administration 
charges <A decent burial should comport with the social condition of ,the deceased 
and the amount of his fortune Justice to creditors, as well as to one’s surviving family, 
demands, however, that there should be no extravagant outlay to their loss. If due regard 
to the character and social or public standing of the deceased requires a more costly 
funeral, public or private, liberality should defray the additional cost R O 
course, one who furnishes reasonable burial equipment should be allowed the value 
thereof from the estate of the deceased, although :t was not ordered by the admuinis- 
trator, or authorized by him But whatever is furnished should rcasonably comport 
with the station in [1fe of the deceased and the amount of his property The privilege 
thus granted should not be construed into a license to plunder the estate Lynch was 2 
Catholic, and his burtal was m accordance with the customs and rites of that denomi- 
nation This, of course, was perfectly Icgitimate, but it is not shown, nor will we 
infer, that such customs call for gold trimmings or silk and satin linings of the casket. 
Our observation has Iced us to believe that this Christian denomination requires no more 
expensive funeral corteges for its members than any other . Seriously, the 
matter of a man’s faith has hittle to do with the expenscs of his funeral It may, of 
course, call for some additional properties, which the law, out of regard for its policy 
of religious freedom, will consider as necessaries But the mere religious faith of one 
deceased adds nothing to the value of what 1s or should be furnished We may readily 
agree that all the items mentioned in the bill were of such a character that they should 
have been furnished without being bound to accept the prices affixed as reasonable. 
That is to say, the deceased needed embalming, he needed proper clothing for burial, 
candelabra, chairs, candles, carriages and proper services But this burial robe need not 
be of satin, nor his casket metallic The only evidence from plaintiff as to the value of 
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the items furnished was, ‘They are all reasonable’ He admitted of cross-examination 
that he had never heard of a more expensive robe than the one he furnished; that he 
never gt as gOod a robe as this one on a corpse before or since, that he had sold caskets 
from $6 up to $200 and $250, and that he had never before or since sold one for $4253 
that the casket he furnished was made of oak, broadcloth and glass, and covered with 
broadcloth, and that 1t was trimmed with what 1s known as silver and gold-plated trim- 
mings It was shown in the evidence introduced by defendant that the customary price 
for the use of a hearse was $5, that plaintiff paid but $3 apiece for the landaus, $3 cach 
for the carriages, $3 for the wagonctte, and borrowed the candclabra, for the use of 
which he paid Deion It was also shown that the usual price for embalming was $10, 
that the usual price of a casket for such cases was from $40 to $60, that $5 would buy 
a very nice robe, and that there was no charge for personal services when the body was 
embalmed. The testimony leaves no doubt in our minds that plaintiff gave Lynch the 
best he had, without any regard for expense, thinking, perhaps, that, as there were no 
known relatives, there would be no one to olyect Mintifcstly, this does not 
comport with a modest estate of Iess than $5000, nor with the station deceased had in 
business or society The mere statement of the case condemns the claun more efficiently 
than any argument can make” 

In closing, the court finds that in such a suit a general statement by a witness that 
a bill of funcral expenses 1s reasonable 1s not binding upon the jury or court if it 13 mant- 
festly out of proportion to the amount of deceascd’s estate and his position i society 

In the case of O’Donncll v Slach, 123 California Reports, 285, the court said 

“In such a case as this, neither the court in probate nor the personal representative 
has any right to the body of the deceased, nor any right to control the manner of dis- 
posing of the remains, nor to dictate the place of interment The proper expenses of such 
disposition may well be a charge against the estate, but the duty and right of burial 
are quite different things from the duty and right of auditing and paying the expenses 
of such burial” 

Incidentally, it is to be noted that the courts have decided that where, as in this 
case, the “next of kin” consist of more than one surviving relative, the wishes of the 
brother or sister, constituting such next of kin, who has stood upon the most intimate 
terms with the deceased should ordinarily be respected 

And that where the nearest surviving relative is not present at the death and the 
necessities of burial require some onc clse to make the funeral arrangements, the estate 
is hable for the reasonable value of al] funeral supplics and services meccssarily fur- 
nished on the Orda of such othcr person, has been decidcd by the Texas Court of Civil 
Appeals, in the case of Wright v Harned, 162 Southwestern Reporter, 685 It was even 
decided in that case that the estate would have been hablc for bronze casket ordered by 
deceased’s friend, except for the fact that the deceased’s willow, on arriving at the place 
of death before there was any necessity for having placed the body in a casket, repu- 
diated the selection The court said “Of course, 1f his acts had been ratified by the 
widow on her arrival, the estate would have been charged with the reasonable value of 
the casket, but they were not ratificd, but repudiated, and the widow, exercising her legal 
nghts, made selection of the casket in which her husband’s remains were interred ” 

A decision handed down by the Tennessee Supreme Court sounds a warning to 
funeral directors of the importance of having distinct contracts with customers as to 
who 1s to be liable for funcral bills and as to the amounts to be paid (201 Southwest- 
ern Reporter, 515 ) 

The same deciston also adds another case to the already lengthy list of judicial 
authorities to the effect that an estate will not be held lable for more than reasonable 
burial charges 

Plaintiffs, a firm of funeral directors, sued to recover $1,322 for funcral charges, 
seeking to hold decedent’s executors and one Wynne personally, on the ground that he 
had O K'd the bill 

The trial judge allowed judgment agamst the estate for $700, but refused to hold 
Wynne responsible In affirming this yudgment, the Supreme Court said : 

“Attached to the bill 1s an itemized account of the claim The largest of these items 
is $1,000 for a black cloth, copper-lined cashet It 1s admitted that this casket cost the 
complainants $307 Thus it appears that on this single item the profit sought is 

3 There 15 no proof adduced as to the reasonableness of the other items, but 1t 1s 
quite apparent to the court that the prices charged for many of these articles are excessive 

“We think the claim 1s exorbitant, and that the chancellor was correct in disallow- 
ing 1t. His decree for $700 in favor of the complainants 1s full compensation for the 
tervices rendered and articles furnished for the burial of the deceased 

“There was no occasion for an expensive funeral The proof shows the estate was 
less than $10,000 in value, and that, for a number of ycars prior to his death, the deceased 
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was an imbecile and an inmate of an asylum An expenditure of $1,332 for the funeral 
of such a person js an unwarranted extravagance : : 

“It is the law sn this state that, in the absence of any direction in the will, an ex- 
ecutor or administrator has the right to use his discretion in incurring funeral expenses; 
however, the amount must be reasonable. Gooch v Beasley, 137 Tenn. 407, 193 S W. 
132. Steger v Frizzell, 2 Seis Ch 360 What good can be accomplished by a lavish 
expenditure of money for stich a purpose 

; “Defendant Wynne js sought to be held Lag pened liable upon the ground that he 
selected the casket and after the burial wrote ‘O K' upon the bill He admits he selected 
the casket, but denies that anything was said about his paying the expenses of the funeral, 
and that when he wrote ‘O K’ upon the bill he was suffering intensely from a recent 
injury and had no sea that complamants desired to fix habrlity upon him, 

“We are of the opimion that, before the person who makes arrangements for the 
burial of another ys held hable for the expense incurred, it should distinctly appear that 
such person agreed to pay the debt Funcral expenses are a debt against the estate of a 
decedent, and, even where the estate 1s insolvent, by statute, . . . are made a 
preferred claim 

“When a person dies, frequently relatives, friends or neighbors make the funeral 
arrangements, with no thought of incurring personal hability for the payment of the 
expense, to hold that the performance of this humane service, generally actuated by mo- 
tives of esteem for the deceased and a desire to relieve the bereaved family of the un 
pleasant duty, makes such a person lable for the undertaker's claim, would be su> 
version of justice” 

The opinion of the New York Supreme Court in the case of Kittle y Huntley, 67 
Hun, 617, 1s of particular importance because of a holding that the question as to 
what supplies cost a funeral director, as between himself and a wholesale dealer or 
the manufacturer, 1s nota proper matter for inquiry on a dispute as to the reasonableness 
of an undertaker's bill rendered to a customer On this point the court said: 

“It as insisted by the learned counsel for the appellant that 1t was competent for 
him to inquire into the price of casket as between the manufacturer or wholesale dealer, 
and the undertaker or retat! dealer, and that the witnesses should have heen compelled 
to answer that inquiry, or their testimony given on the part of the plaintiff stricken out. 

“We are not preparcd to subseribe to that doctrine, as applied to this case where 
the article of merchandise, as in this case, had a market value, as fixed by the trade, 
as between the undertaker and his customers The cost-price b.tween the manufac- 
turer and the undertaker would not m such a case furnish a correct criterion as to the 
price between the undertaker and his customers, and an inquiry mio it would lead to 
unsafe and unprofitable specul tion on the part of the court or jury as to the rate of 
profit which should be charged by the undertaker, and would not be evidence of the 
market value between the fast-named parties, that value must be measured by the mar 
ket price between the undertaker and his customers as regulated by competition, and the 
law of demand and supply 

“While a wide range of inquiry should be allowed on the cross-examimation of 3 
witness as to the value of property when tts value ts in dispute, we think .t should kk 
confined to the market value which 3s actually the subyect of inquiry between the parties 
when sold at retail, and not the price as between the wholesale dealer and the retail 
dealer as was sought to be proved in this case” 

The heir or legatee of a deccased person 1s apt to have very economical ideas 33 
to how much money should be expended on account of the interment of the remauns 
of his benefactor, especially where pressure of the bill has the effect of dimpnishing 
the sum to be inherited, or derived from the legacy 

So, when the funeral director looks to an estate to satisfy his claim he need not ke 
surprised 1f some heir or Jegutce objects to the reasonableness of his bill It ts very 
important to remember that :f such objection be made the Probate Court will be bound 
to disallow so much of the claim as may appear to be unreasonable 
_ _Acase in point was decided by the Surrogate’s Cour for Bronx County, New York, 
in the matter of Kingston's estate, t82 New York Supplement, 528 In this case Jegatees 
objected to an item of $342.50 in the accounts of the exceutor, covering the bill of the 
funeral director It does not appear from the case just how large an estate dec 
dent left, excepting as some idea of its value may be derived from the fact that her 
will provided for the payment of three $1,000 legacies, and the remainder of her estate 
to her surviving husband But since the legatee objected to the allowance of the under 
taker's bill for $342 50, it may be inferred that there was not enough left to discharge 
the $3,000 1n legacies But, whatever was the pecumiary condition of the estate, the Sur 
rogate decided that $342 50 was not an excessive funeral bill On this point the opinion 
Says: 
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“What is a fair and reasonable amount to be expended for the funeral of a dece- 
dent depends upon the facts of cach particular case No arbitrary rules can be laid 
down in such matters, as 1s evident from an examinatton of a few of the many matters 
in which the question has arisen. Matter of Young, 92 Misc Rep 633,157 N Y. Supp 
404, and cases cited, Mattcr of Shipman, 82 Hun 108, 31 N Y Supp 571, Matter of 
Meuschke, 61 Misc Rep 9,114 N Y Supp 722; note to Matter of Smith, 75 App. Div. 
330, 78 N Y Supp 130, in tir N Y Ann Cases, 427 In this matter I do not deem 
the amount expended to be so large as to require me to interfere, and the objection to 
the 1tem (a) 18 dismissed.” Y 

According to a decision of the New York County Surrogate’s Court, in the case 
in re Crawford’s Estate, 144 New York Supplement 565, a deceased person's estale 13 not 
liable for more than a “reasonable” amount for funcral expenses, even though there is 
a contract for a larger amount. What are “reasonable” expenses 13 to be determined by 
decedent’s station in life and the size of his estate The court's opinion reads, in part: 
“The undertaker's remedy would seem to be to resort to the Supreme Court on the 
express contract” ‘The court holds that the funeral director could probably recover 
against the relatives who contracted for a more expensive funcral than decedent's station 
in hfe warranted, the difference between the amount allowed against the estate and the 
contract price Proceeding, the judge says: “Here the jurtsdiction of the surrogate 
[probate judge] must by the terms of the Code, be confined to ordering the personal 
representatives [the administrator or executor] to pay only so much of the funeral 
expenses as the law adjudges reasonable . But the only contention over the 
bill made before me 1s as to the one ttem—burial casket For the burial casket the 
undertaker asks $395, but the cost to him is shown to have been not more than $2165. 
Doubtless an undertaker 1s entitled to some profit in his business and to add a reasonable 
percentage to costs for the upkeep of his establishment This element was not much 
gone into at the hearing I should say $50 above the cost of the casket would be enough 
to cover profit and reimburse the undertaker for actual outlay . . + There are 
other items on the undertaker’s bill, such as decorative palms, which I am melined to 
think objectionable They should have been paid by those ordering such decorations ” 

In this case, it appeared that decedent was separated from his wife at the time of his 
death, and his mother and brother seem to have been most active in ordering an er- 
pensive funcral, although the executrix—piesumably the wife and chief beneficiary of 
the estate—was present at the time the funeral was ordered 

In windirg up a New York estate, a surrogate allowed an item of $381 So for funeral 
expenses proper, saying “The funeral expenses are perhaps larger than were necessary, 
but they seem to have been contracted in good faith; and although deceased never carned 
large wages, yet he had accumulated $7,000 or $8,000, and was somewhat prominent 
among his fellow Germans” (In re Meuschke’s Estate, 114 New York Supplement, 
722.) 

In the same case an item of $120 for widow’s mourning clothes is disallowed, be- 
cause no vouchers were filed showing actual payment by etther the executor or the 
widow, but the court recognizes the validity of such a claim when properly presented 
Says the court on this point’ “The reasen for the allowance as part of the funeral ex- 
penses 1s found in the fact that it 1s almost the universal practice for the members of 
the family of a deceased person to wear mourning, and a change of apparel is thus ren- 
dered necessary as part of the preparation for the funeral and as a mark of proper respect 
for the deccascd This expenditure should only be allowed, however, in behalf of those 
members of the family for whom the deccased was bound to provide, and should be 
moderate in amount ” 

In a New Hampshire case thrifty relatives of deceased presented claims for expenses 
in attending the funeral, but in disallowing them the Supreme Court said “Now it 
seems to us that these were services to the performance of which truc affection would 
always prompt, without any expectation or desire of pecuniary remuneration Economy 
would suggest that if mourners must be hired at a funcral, it would be better to procure 
those as near by as possible, and thus save paying their fare, and it would seem to be 
much more 1n accordance with the common notions of propriety, 1f men must be pro- 
cured for pay to perform such services, that indifferent strangers be selected, rather 
than brothers and sisters Tears that flow to order, and are shed for a price, should 
find no place when men stand around the death-bed or the coffin of parents or children, 
brothers or sisters.” ; 

A simslar demand was disallowed by a New York court in the following words: 
“This 1s a most extraordinary demand The plaintiff has expended nothing It was 
conceded, upon the argument, that the executor has paid all the expenses mcurred, and 
what the plaintiff seeks to recover 1s compensation for searching for the remains of 
his wife’s cousin; for requesting the clergyman to perform the burial service; for 
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writing the advertisements for the funeral, and sending them to the newspapers; and 
for the use of his house for the deposit of the coffin for a few hours, for the assem- 
Hing of the mourners and the performance of the burial service, and I suppose for attend- 
ing the funeral, which I apprehend is what he means when he says that he attended, 
with the undertaker, to the laying of the remains in the burial vault Such a demand 
would have been remarkable had the plaintiff been a stranger to deccased; but presented 
by a man whose house the decedent was in the habit of making his temporary home, 
with whom he had been on terms of personal intimacy for nearly fifteen years, and who 
was his wife’s cousin, it is extraordinary, and to the credit of humanity it may be ques- 
tioned 1f such a claim was ever before presented in a court of justice” 

A few years ago a probate judge at Anaconda, Mont, conceiving that there was 
a tendency to cur excessive funeral bills, adopted rules intended to curb the practice. 
The following 1s a table showing the value of some of the estates that had been pro- 
bated in the court and the undertaking bills that had been filed in those cases, respec- 
tiveiy - 


Appraised Funeral 
value bill 
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The rules promulgated by the court were as follows: 

Rule A—No claim or demand for funeral expenses must hereafter be approved or 
allowed by any executor or administrator until it has first been presented for allowance 
to the judge of the court for exammation and approval, and all such claims and deman 
shall in every estate be reasonable and comport with the station and condition in life 
and the circumstances of the estate of the deceased. 

Rule B—No clatm or demand for funeral expenses will hereafter be allowed in 
any estate where the same has been contracted for by some person or persons other 
than an heir of the estate or some member of the family of the deceased, unless the 
same has been contracted for with the knowledge and approval of the representative 
of the estate or some heir or member of the family of the deceased 

Rule C—Except in cases where the circumstances justify other and further allow- 
ance and Cae im extraordinary cases, the following schedule of charges for funeral 
expenses will be deemed reasonable charges therefor, to-wit: 

In estates valued at not to exceed $1,000, $175 

In estates valued at from $1,000 to $2,000, $200 

In estates valued at from $2,000 to $3,000, $225 

In estates valued at from $3,000 to $4,000, $250. 

In estates valued at from $4,000 to $5,000, $275 

In estates valued at from $5,000 to $10,000, $300 

In estates valued at from $10,000 to $20,000, $350 

By the words funeral charges and expenses used herein 1s meant all such charges 
as have heretofore been included in the claims and demands presented to executors and 
administrators by undertakers and funeral directors, such as for casket, grave box, can- 
dies, gloves, hearse, carriages, pallbearers, rigs, cemetery lots, opening and fining grave, 
preparing body for burial, underwear, hose, suit, shaving, embalming, funeral notices 
flowers, services of undertaker, church services and all other expenses of every land 
and description whatsoever connected with the funeral and burial of the deceased. 


Section 88 Lranitity or ApMINISTRATOR 


Where the assets of an estate in the administrator's hands over and above the 
homestead exemption in favor of deceaent’s family are insufficient to pay the expenses 
of administration, of deceased’s last sickness, and of the funeral, he has no right to apply 
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any part thereof to the payment of general debts. (South Carolina Supreme Court, In 
the matter of Worley’s Estate, 26 Southeastern Reporter, 949.) 

An administrator is personally hable for the expenses of decedent’s funcral, where he 
has in lus hands assets sufficient to pay the same. (New York Supreme Court, Benedict 
v Ferguson, 44 New York Supplement, 307 ) 

In the case of McCoy v Inhabitants of Town of Natick, 129 N E. 381, the Massa- 
chusetts Supreme Court holds that “the first duty of the executrix was to bury the 
decedent in a manner suitable to the estate which he left, and this has been held to 
include the purchase of a suitable burial lot and the funeral expenses ” 

In the case of Kittle v Huntley, 67 Hun, 617, decided by the New York Supreme 
Court, plaintiff sucd to recover $127 on account of supplies and services furnished in 
the interment of a deccased woman of whose estate defendant was executor <A defense 
interposed with that the bill was not incurred by the authority of defendant 

Affirming judgment 1n plaintiff's favor, the court said’ “The law secms well set- 
tled that an exccutor or administrator of a deccased person is hable for the suttable 
and reasonable burtal expenses of the testator or intestate, 1f he have assets sufficient 
for that purpose, and 1f such personal representative, by reason of absence or neglect, 
fai! to furnish such burial m the first instance, he is hable to the one who incurs such 
expenses, so far as he has assets of the deceased in his hands” 

The court finds that the evidence abundantly showed that credit was not extended 
to the third person who had employed plaintiff to conduct the funeral, and that an 
expenditure of $127 was not excessive, considering decedent's statron in life. 


Section 89 Priority or Funerat Britis Over OTHER CLAIMS 


.. In an opinion which shows the reasons on which the law gives priority to funeral 
bills over other claims against the estates of decedents, with interesting sidclights on 
history, the Surrogate's Court for Oneida County, New York, observed in the case of 
Tierney’s Estate, 151 New York Supplement, 972 

“Civilization from the earliest days has provided for the burial of the dead His- 
tory deals with the tombs of the antediluvian worthies, Abel, Seth, Noah and 
Ham Sheikh Mohammed grew rich by representing to the passing public the tomb 
of an ass as that of a noted saint Even animals have recognized the beneficence of 
such a custom It is recorded that, when Paul the Hermit died, two lions issued from 
ape eaank to dig his grave, uttered a long how) of mourning over his body, and then 

leparte 

“The general tendency of mankind has always been to bury the dead out of the 
sight of the living Amongst the ancients an unburied body was held to be disgraced, 
and the spirit was unhappy until a kindly stranger at least threw a few handfuls of 
earth on the corpse Long before the Pilgrim Fathers began to worry, work, freeze, 
and sweat upon our shores, the common law of England gave to every person the nght 
to be buried in his parish church yard In England the common law cast the duty of 
et La as ne upon the person under whose roof the death occurred Scott v Riley, 
40 Leg Int 382 

“In Blackstone’s time, English civilization had reached a point where the law ree 
quired an executor or administrator to bury the deceased in a manner suitable to the 
estate which he left behind him ‘Necessary funeral expenses are allowed previous to 
all other debts and charges’ Sharswood Black Com, vol 1, book 2, p 508 In the 
United States, neglect to bury a dead body by anyone whose duty 1t 1s to bury it, and have 
ing sufficient means to do so, is a misdemeanor Section 306 of the Penal Code provides: 

“‘E xcept in the cases in which a right to dissect it is expressly conferred by law, 
every dead body of a human being flying within this state, must be decently buried 
within a reasonable time after death’ : 

“The dead having a legal right to be buried, and it being a misdemeanor not to bury 
a dead body, and 1t being the duty of a person under whose roof one dics to see that 
burial is given, it must be the law contemplated reimbursement therefor Where the 
ewncr of some estate dies, the duty of the burial is upon the executor or administrator 

“In the case at bar there 1s some estate, hence it is the admumistrator’s duty to 
take a reasonable portion of that estate to compensate the undertaker for the burial of 
the dead body, or whoever paid the undertaker for such services There ts no doubt 
but that the reasonable and necessary expenses of interment of the body of one deceased 
are a charge against his estate, though not strictly a debt due from him, and this is based 
upon the general right of every one to decent burial after death, which rmplies the right 
to have his body carried, decently covered, from the place where it lies to a cemetery 
or other proper inclosure, and there put under ground 

“To a claim for the payment of such expenses by an executor, the objcction does 
not hie that the rule of distribution of assets will be improperly interfered with 1f the 
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claim is allowed and paid. Unless there is some objection arising out of statutory 
provisions, these expenses must be preferred to all other debts, . . . not excepting 
debts ae by record, even to the sovereign” Patterson v. Patterson, 59 N. Y. $74, 17 
Am Rep 384 

“A tiniral bill is classed the same as the expenses of probate and other expenses of 
administration, and must be first paid out of the estate, and this has long been the 
law of this jurisdiction y 

“In paying the debts, the order prescribed by the rules of common law is to pay, 
first, funeral charges and the expenses of at the probate office, next, debts due to the 
state; then, debts of record, as yudgments, recognizances and final decrees.’ etc 2 Kent 
Comm (Lacky’s Ed) 416, 

“Without attempting to cover the evolutionary period of the common and statutory 
law from Kent to the present Code of Civil Procedure, I call attention to section 2729 
of said Code, subdivision 3, which provides in part as follows 

“‘*Every executor or admimstrator shall pay, out of the first moneys received, the 
reasonable funeral expenses of the decedent, and the same shall be preferred to all debts 
and claims ag:inst the deceased,’ etc ; 

“This section enables the undertaker to force. payment of his claim within 60 days 
after the grant of letters testamentary or of administration, provided there is in the 
hands of the representative of the estate sufficient money applicable thereto No such 
remedy 1s furnished any other creditor or claimant, mdicating clearly that a funeral bill 
18 abe first claim to be paid, except expenses of administration atid section further 
provides: 

“If upon any accounting it shall appear that an executor or administrator has 
failed to pay a claim for funeral expenses, the amount of which has been fixed and 
determined by the surrogate as above set forth, or upon such accounting he shall not 
be allowed for the payment of any debt or claim against the decedent until said claim 
has been discharged in full; but such claim shall not be paid before expenses of admin- 
istration are paid’ 

“From the foregoing provision, it seems clear that a representative of an estate shall 
first husband sufficient of the estate to pay administration expenses, such as procuring 
his appointment, his commissions, and expenses of accounting, and whatever 1s left, 
if any, shall be next used to pay ‘the reasonable funeral expenses of decedent’ ” 

The right of a claim for burial expenses to a preference over the claims of judg- 
ment and general creditors, where decedent’s estate 1s insolvent, was fully treated in a 
New Jersey case. Decedent in that case and his wife and child having been killed in 
Texas while temporarily absent from New Jersey, his creditors contended that in no 
event could their claims be subordinated to the claim for funeral expenses, beyond the 
reasonable cost of burial in Texas This contention was overruled by the court, and it 
was judicially declared that $650 was a reasonable allowance for transporting the three 
bodies from Texas to New Jersey and interring them The court said in part “An 
executor is bound to provide for his testator decent and appropriate Christian burial. 
Not only do the usages and necessities of soctcty require this at his hands, but it 1s a 
requirement of the law also, Decent Christian burial is part of the individual rights of 
every one The estate in the hands of the executor or admmuistrator._1s bound by law 
for the payment of the expenses of the decent imttrment of the decedent, and the 
executor or the administrator, 1f he has sufficient assets, is liable upon an implied promise 
to another person who, as an act of necessity or duty, has provided for the interment, 
if the funeral was conducted 1n a manner suitable to the rank im life of the decedent, 
and the charge is fair and reasonable Funeral expenses are by the common law to be 
first paid out of the assets, and they are by law, in England, preferred in payment to a 
debt due the Crown, and, in th:s country, toa debt due to the United States government. 
By our statute they are among preferred claims, as they are at the common law The 
statute does not destroy the absolute preference the common law accorded The reason 
for such absolute preference still exists in full force” Construction of the statute as 

ving judgments rendered against decedent during his lifetime preference over claims 
or funeral expenses, “might give to the judgment creditor of an insolvent decedent the 
entire property of the debtor, and leave his body to be buried at public expense : ; 
It would subordinate the demands of society, n the very important matters of medical 
aid in sickness and decent burial after death, to the claim of a creditor, and thus the 
insolvent might be compelled, . . at his death, to go to a pauper’s grave, fur- 
nished at the public’s expense . « + The dictates of humanity, no Jess than the 
decencies of pianist’ society, demand that the reasonable funeral expenses and the 
physician’s bill of the last sickness of a deccased debtor be preferred in payment to all 
other claims or debts” The same reasoning was applied to the part of the claim cover- 
ing the cost of transporting and burying decedent's wife and child Continuing, the 
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court said: “The case under adjudication differs essentially from that in which a hus- 
band or father furnishes the funcral and dies without es for it In a ee ie 
the unpaid claim for funeral expenses would not be a aharae upon his estate, but merely 
an unpreferred debt . . The expense of the funeral must, in such case (where 
decedent dics insolvent), not only be reasonable but should be only such as is necessary 
for a funeral conducted in a plain manner, and without superfluous accessories which 
would be allowable in case the estate were solvent The rule, as against a creditor, 13 
that no more shall be allowed for a funeral than 1s necessary, and, in considering what 
is necessary, regard must be had to the degree and condition in life of the decedent. 
When the decedent dics away from home, it 1s reasonable that his body should be brought 
home for interment And to the expense of such transportation may be added that of a 
person to accompany the body for the purpose of superintending such transportation.” 

Funeral expenses are preferred to debts due the United States (United States v 
Eggleston, 25 Federal Cases, No 15,027), judgments (Holbert’s Succession, 3 Louisiana 
Annual, 436, Sullivan v Horner, 41 New Jersey Equity Reports, 299, 7 Atlantic Re- 
porter, 411; Parker v Lewis, 13 North Carolina Reports, 21), claims secured by trust 
deeds or mortgages on other assets (McLane v Paschal, 47 Texas Reports, 365), and 
delinquent rents (Ritter’s Estate, 11 Philadelphia Reports, 12; Salvo v. Schmidt, 2 
Specrs Reports [South Carolina} 512). 

In some states the statutes giving preference to funeral expenses include expressly 
or by implication the funeral expenses of the decedent’s wife and cluldren The courts 
of Lousiana and New Jersey have so decided Ina New Jerscy case a husband’s estate 
was held hable, as a preferred claim, not only for his funerat expenses, but also for the 
expenses attendant upon the burial of his wite and children who were killed with him in 
acommon disaster. 

But in every instance the funcral bill should be promptly presented to the executor 
or administrator as there are decisions to the effect that priority of such claims may be 
lost by delay in filing , 

In the case of Cape Girardeau Bell Telephone Company v. Hamil, 160 Mo App. 
sa1, the St Louis Court of Appeals said 

“From the beginning of legislation in our state, funcral expenses of a decedent are 
given priority over all other claims, not even excepting the expenses of last sickness, 
debts including taxes due the state, the county or a municipality, judgments, and all 
demands, without regard to quality, which should be legally exhibited against the estate 
within one year after the granting of the first letters on the estate. All demands, includ- 
ing funeral expense, exhibited after the end of one year, and within two ycars after let- 
ters are granted are placed in the sixth class . . . . As it appears beyond question 
that this demand was not exhibited within one year and apparently was exhibited within 
two years, after the granting of the letters, it lost its classification in the first class and 
would be remitted to the sixth class While funeral expenses are by this provision of 
law pretermitted from classification in the first class, the obligation of the estate for 
them 1s in no degree affected The whole spirit of our law proceeds upon the theory that 
they are charges which the estate of the decedent—if he has any—must bear The pro- 
bate court 1s commanded, on final settlerient, to allow ‘all reasonable charges for funeral 
expenses’ . . Independent of any statute and at common law ‘Funeral expenses,’ 
says Lord Coke, ‘according to the degrce and quality of the deceased, are to be allowed 
of the goods of the deceased, before any debt or duty whatsoever’ . . From the 
very nature of the thing, funeral expenses are not of the character of the debts of the 
deceased, for they accrue after his death, yet from very necessity proper funcral ex- 
penses are the first charge upon the assets in the hands of the executor or admuinis- 
trator, being preferred at common law So our statutes treat them, unless the claimant, 
by his own laches (delay) has neglected to exhibit them within the period prescribed.” 

The well-known saying that “delays are dangcrous” applies to enforcement of 
undertakers’ claims againse estates No time should be lost in observing statutory re- 
quirements concerning the filing and allowance of probate claims The claims may not 
be legally lost by delay, and yet may become involved in litigation causing expense to 
establish its validity Such was the case in Walley v Rollins, 68 Missouri Appeal Re- 
ports, 298, where it was decided that a demand for funeral expenses agaist a Missouri 
estate which was exhibited to the administrator within the first year of the adminis- 
tration did not lose its right to payment as a preferred claim, although it was not pre- 
sented to the court for allowance until after that time, but within two years Referring 
to the Missourt laws in force when the decision was handcd down, and relating to the 
allowance of claims against decedents’ estates, the court said 

“Section 189 of the statute requires executors and administrators to keep a list of 
demands exhibitcd, classifying them, and to make a return thereof at cach settlement. 
They are not required to make a settlement until the end of the first ycar after the grant 
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of letters, at which time the? can determine, from the list of demands exhibited to them 
and classified, what demands belonging to any of the five classes, whether up to that 
time presented for allowance or not, there are in existence against the estate They know 
that all the cluims that have not then been exhibited will, under the statute, have to be 
assigned to the sixth class . The statute im relation to the administration of 
the estates of deceased persons is so plain and simple in its provisions that 1t can be 

understood by any business man of average intelligence” 

Since this decision was handed down the Missour laws have been amended so that 
they now provide a shorter time for the presentation of claims 

Under the laws of the state of Mississippi, delay in filzng a claiin against a decedent's 
estate on account of expenses of his funcral, may forfeit claimant’s right to a preference 
over the claims of creditors im general, holds the Supreme Court of the state in the 
late case of Merchants’ and Farmers’ Bank v Kelleher, 80 Southern Reporter, 697 

One Philips dud insolvent and the plaintiff bank filed an unsecured claim within 
the time spcetficd in a notice given for the filing of cluims After expiration of such 
time, clams for funeral expenses, last sickness, and other items entitled to preference 
under the law 1f seasonably filed, were filed and allowed As the total of thes« prefer- 
ences claims excecded the assets of the estate avarlable to pay decedent’s debts, plaintiff 
stood to lose ats claam under an order of the chancery court But an appeal to the | 
Supreme Court resulted in a reversal of the order, the higher court saying, 

“The requirement of section 2117, Code of 1906, ‘that all claims must be filed with 
the clerk by the day named 1n the notice,’ and ‘a claim, unless filed with the clerk by the 
day named in the notice, shall not be allowed, but those not filed with the clerk shall 
not be barred as to any surplus that remains after paying in full those filed,’ 1s manda- 
tory, and 1s applicable in the case before us The claims for the expenscs of the last 
sickness and funcral cannot he allowed, except out of any surplus that might remain 
after paying those claims which were filed, unless such preference claims be duly filed 
by the day named 1m the notice as required by the statute.” 

In the case of Unitcd States v Exgleston, 4 Sawyer’s Reports 199, the United States 
Ciremt Court for the District of Oregon held that, in settlement of an cstate, a claim 
for funcral expenses takes priority over a claim due the United States <A statute of 
the United States provides that, in settlement of an insolvent decedent's estate, a debt due 
from hiv to the United States shall take precedence over other indebtedness imcurred 
by him The court holds that since a debt due an undertaker for funeral expenses 1s a 
debt of the cstate and was not incurred in dcceased’s lifetime, the statute docs not apply 
to such a clarm 

When a person dies insolvent in Iowa a claim for funeral expenses, and even a 
claim for services rendered mm his last illness, take priority over an allowance for the 
cost of a tombstone, according to the decision of the Iowa Supreme Court in the case 
of Lester’s Estate, 150 Northwestern Reporter 1033 Lester left only about $280 assets 
and claims for $90 funcral expenses, nursing of decedent in his last illness, and $125 for 
& monument 1ggregated more than the assets In these circumstances the probate court 
allowed the claim for the monument, after cutting it down to $100, but ordered that before 
its payment the clarms for funcral expenses and for nursing should be paid On an 
appeal to the Supreme Court this yudgment was affirmed 

‘The funeral aircctor bemg favored to the extent of giving his claim against a 
deceased person’s estate priority over the claims of gencral creditors of the estate, an 
enterprising Kentucky funeral director sought to obtain a court decision to the effect 
that where there are not enough funds to pay all claims, the funcral bill must be 
paid even before discharge of mortgages given by deceased in his lifetime But he 
failed In this case~Milward v Shiclds—the Court of Appeals of Kentucky decided 
that the hen of a real estate mortgage given by deceased is superior to the claim of an 
undertaker for funcral expenscs of the dead mortgagor The court said 

“No case has becn rcferred to, or authority cited—and we are confident none can 
be found—in which it was held that a claim for funeral expenses, which is not a debt 
against the estate at all, but more properly a credit to the personal representative, 13 
superior to the lien of a mortgage, whereby the decedent devoted so much as might be 
necessary of certain specificd property to the payment of the mortgage debt The de- 
cedent, up to the date of his death, had absolute control of his property He could dis- 
pose of it by deed or mortgage, and, in the latter case, though he did not part with the 
Iegal title, he did part with the equity To the extent that it was necessary, his estate 
in the property mortgaged was appropriated to the payment of the mortgage 
It 1s truc that when a man dies he must be buried, but it is equally true that while he 
lives he must be fed and clothed, and when srk he should receive medical attention 

. And, if a man have assets, these things should be paid for out of such assets; 
but, if not, the state provides poorhouses, hospitals and pauper burial There 1s no reason 


160 


why a claim for one of these things more than another should be permitted to override 
the contract rights of a ap etteaees 

In this case rehance was placed upon the principle of law which has been apphed 
for several hundred years in England and in the Umited States from the beginning of our 
government, having been announced by Lord Coke, that funeral expenses, according to 
the degree and quality of the deceased, are to be allowed out of the funds left by him, 
before other debts, and that 1f no funds or personal property 1s left in sufficient amount, 
then such expenses shall be allowed out of the proceeds of real property. But the Court 
of. Appeals holds that this rule docs not go to the extent of giving a funcral claim 
priority over a mortgage The court considered at length the statute in force in Ken- 
tucky to the effect that when the personal estate of a decedent 15 insufficient to pay all 
claims, then burral expenses shall be paid in full before any pro rata distribution is made 
aes f other creditors, The court holds that this law does not change the rule above 
state 

Under the statutes in force in Califormia, in settlement of a deceased person's estate 
funeral expenses rank as a debt of the estate similar in character to other debts, but 
payable in preference to all other debts, and they must be patd as soon as the executor 
or administrator has sufficient funds applicable to that purpose. In reaching this con- 
clusion in the mattcr of the estate of Magorty, 146 Pacific Reporter 430, the Supreme 
Court of California decided that a probate court may order payment of funeral expenses 
before allowance or payment of commissions to the executor or administrator 

A decision of importance to funeral directors, relating to their claims against 
the estates of deceased persons on account of funeral expenses was handed down by 
the North Dakota Supreme Court in the case of Elton v Lamb, 157 Northwestern 
Reporter, 288 Since the North Dakota laws relating to the settlement of decedents’ 
estates and to the priority of claims for funeral expenses are similar to the statutes 
of other states, the decision will be of value as a precedent in the interpretation of 
the laws of other states 

The two principal points decided in the case are that a creditor of an estate on 
account of funeral expenses 1s a party to the estate mn the sense that he may appeal 
from an order of the probate court scttling the admimistrator’s account to the creditor’s 
prejudice, and that a claim for funeral expenses cannot be defeated by the adminis. 
trator’s act in using up the funds of the estate in paying subordinate claims 

In this case it appears that plaintiff recovered judgment against defendant as 
administrator on account of funeral expenses, directing payment “in due course of 
administration” The judgment not having been Br plaintiff appeared at the hear- 
ing of the administrator’s accounts and objected to the allowance thereof, on the 
ground that the administrator had disregarded the statute giving claims for funeral 
expenses preference above other claims cxcepting those growing out of admuinistra- 
tion of the estate Plaintiff’s ob)ections were overruled and he appealed to the supreme 
court with the result that the judgment was reversed and the objections sustained. 

Upholding plaintiff’s right to appeal, the Supreme Court says 

“The approval of the administrator’s account establishes its validity against the 
claim asserted by plaintiff, and the only remedy of this yudgment creditor is by appeal. 
The District Court, having but appellate jurisdiction, is devoid of authority to rank 
or classify the claim or otherwise, except on appeal, disturb the accounting as settled 
by the order of the Probate Court The parties were mm Probate Court upon a hearing 
called for the very purpose not only as betwcen the heirs and those who would share 
ina division of the assets of the estate, but inclusive of cred:tors of all classes” 

On the question of priority of claims for funcral expenses the court adds: 

“The portion of the judgment against the administrator for funcral expense 1s a 
charge against the estate the same as the expense of admunistration and under the 
express terms of Section 8755, C L. 1913, must be paid next after the necessary ex- 
pense of admimistration It 1s a preferred charge to be paid in preference to all debts 
of the decedent, whether secured or unsecured The administrator's account discloses 
that over and above the expenses of administration ; there were 
many disbursements made by the administrator in the payment of debts secured and 
unsccurcd of the decedent amounting to several times the funeral expenses To this 
extent the administrator has misapplied the funds of the estate For this he 1s respon- 
sible, as he had patd these claims without any prior court order establishing the order 
of preference, and sttbscquently presented his accounting disclosing such erroneous 
misapplication of the proceeds of the estate Beyond all doubt he acted in good faith 
and had probably at first assumed that the funeral expenses incurred at Washington, 
D C, had been paid by the relatives But under his own testimony he afterwards had 
notice of the contrary, and that the funeral expenses remained unpaid : asa 
formal claim was filed with him, while prior to that tame the claim had been refused 
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or its payment neglected . . As this was a charge against the estate tt did not 
need to be filed as a claim against it other than to be presented for payment in due 
course The administrator could not ignore or disallow it, and by disbursing the 
estate otherwise leave it unpaid, secure an approval of his accounting, and escape 
hability where the claimant as here presents the claim at or before the accounting 
and insists upon disallowance of the accounting as made and the payment of the pre- 
ferred charge This could not be done any more than could the personal representa- 
tive refuse to pay necessary expenses of administration and seek to avoid lability for 
them in his final accounting” 

“As this was a chatge against the estate, it did not need to be filed as a clarm 
against it, other than to be presented for payment in due course The administrator 
could not ignore or disallow it, and by disbursing the estate otherwise, Icave it unpaid, 
secure an approval of lis accounting, and escape lability, where the claimant as here 
presents the claim at or before the accounting, and insists upon disallowance of the 
accounting as made and the payment of the preferred charge This could not be done 
any more thin could the personal representative refuse to pay necessary expenses of 
admimstration and seck to avoid jiability for them im his final accounting.” 

It was argued by the admimstrator that the right of priomty to which the funeral 
claim would ordinartly be entitled had been waived by merging the claim in judgment 
with another claim by the taking of a judgment for the lump sum and that the court 
must therefore regard the entire judgment as an ordinary demand against the estate 
and payable as such a claim subordinate to all those for which the estate’s funds had 
been disbursed The Supreme Court, however, held that the mght of priority was 
not lost and that to comply with the order of the District Court granting judgment 
upon the funcral claim, the funeral expenses should be paid in due course of admuinis- 
tration and to do this it must be paid in the order of preference next after the neces- 
sary expenscs of the adimimistration of the estate The Supreme Court further said 
that it was the duty of the adimmuistrator in accounting to disclose that the funeral 
expenses had not been paid They went even further than that and said: 

“It was hkewise the Probate Court’s duty to ascerte'~ + ‘ether funeral expenses 


had been paid, and, 1f not, why not Even 1f st be ass’ va Oppellant was wrong- 
fully trying to obtain a preferential payment of the mount of the judgment 
only approximately one half of which was preferred uneral expenses, never- 
theless 1t was the duty of the administrator and the t .¢ Court to separate the 


items and classify them as to priority, and so obey the order of the District Court 
that they be paid in ‘due course of administration’ according to priority.” 

Said the Supreme Court of Indiana in the case of Hildebrand vy Kinney, 172 
Indiana Reports, 447 

“As to a claim for funeral expenses and burial, we think a different rule should 
and does apply ‘They are not debts of the decedent, hence not accounts against him, 
or his estate, within the meaning of the statutes of limitations They can arise from 
no request or obligation of decedent, express or implied, unless it might be under the 
provisions of a will They are liabilities or charges against his estate, raised up and 
imposed by law, as distinguished from obligations arising by some act or promise of 
the decedent They stand in the same category as the expenses of administration 
An administrator is a trustee for the payment of funeral expenses, becatise they are 
impositions of the law, precisely and for the like reasons that he 1s a trustee for the 
persons who are entitled to distributive shares of an estate by virtue of the statute of 
descents, or for creditors of the estate proper. ae 

“Prior to 1883, in case of solvent estates, expenses of administration were in the 
first class, in the order of payment, and expenses of the last sickness and the funeral 
constituted the second class, and 1n case of insolvent estate payments were made in the 
same order pro rata among designated classes Soctety and the public 
health require the decent disposition of the bodies of the dead, and this 1s so far recog- 
nized by our statute that funeral expenses are required to be paid before other claims, 
which are properly obligations of the deceased. : The law imposes the duty 
of the burial of the dead, and it 1s not an obligation arising out of contract, any more 
than a judgment is a contract, and, where the duty exists, 1t may be discharged by 
kindred, or by third persons, and the law imposes the charge upon the estate 
In New Jersey, judgments against a decedent in his lifetime, funeral charges and 
expenscs, and physicians’ bills in last sickness, are classed together by statute, as hav- 
ing preference, but 1, Sullivan y Horner, supra, the court gave preference to the 
funeral expenses over the judgment, upon the theory that the law imposes the duty 
of burial to the exclusion of the yudgment, the estate being insolvent 

“We think that the legislature intended to classify the charges against the estate 
of decedents, and that the rule 1s not different with respect to solvent and insolvent 
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estates, unless specific liens absorb the property, and that this classification a8 to ex- 
of administration, and expenses of funeral of the decedent, 1s an arbitrary 
one, applicable to those charges which are not debts in the gencral sense of the 
wor a Sera 
“The expenses of administration and of the funeral of the deceased are nearly 
allied to the expenses of the execution of a trust, liabilities not imposed by contract, 
but 1 sete principles of public policy je 
“We think the six-year statute of limitations can no more be interposed to a claim 
for funeral expenses than to the costs of administration, and it will hardly be claimed 
that a statute as to accounts can apply to such charges, which do not arise from con- 
tract, but by statute Nor are funeral expenses different from costs of 
administration, because incurred before administration; for, when the appointment 13 
made, it relates back to the death of the decedent for the purpose of presersing any 
rights in favor of the estate, and one of the nghts, as we have seen, 1s that of Christian 


“The Probate Court has jurisdiction to determine what are reasonable expenses 
of administration, and for the funeral of decedent, and without a jury, while as to 
debts arising from an express or implied contract with the decedent, there 1s a right 
of trial by jury, clearly referring those charges to the equitable powers of the court, 
ws in case of any other trust relation” 


SEcTION go. RIGHTS AGAINST REAL EstTaTE 


The will of a Pennsylvanian contained a clause reading: “The funeral expenses 
for me and my wife Polly must be paid from the whole estate, also two tombstones, 
not too dear” Under this provision the Pennsylvania Supcrior Court held that the 
funeral cxpenses and cost of a monument over the wife's grave were a charge against 
land left by the deceased husband (In re Hunsicker’s Estate, 61 Pennsylvania Su- 
perior Court Reports,9) The court said. : 

“We are not at liberty to deny to this clause its reasonably apparent meaning be- 
cause the testator did not clothe his intention in the language of a skilled lawyer. 
There can be no doubt of his intent that the funeral expenses of his wife, such as a 
headstone to mark her resting place, should be provided out of the estate he was to 
lave” 

It 1s a rule of law with general application throughout the country that where the 
personal property of a deceased person's estate 15 msufficient to pay reasonable claims 
for funeral expenses, the claimants are entitled to have sold uncxempt real estate 
wach he owned at the time of his death As stated by the New York Supreme Court, 
the mere fact that valid claims exist against the estate largely in excess of the per- 
sonal property of itself warrants a saic of real estate to pay debts But, of course 
under the statutes which make claims for funcral expenses preferred items, a funeral 
director need not await the process of a sale of land if there are sufficient funds 
on hand to pay his account according to its legal priority Under a holding of the 
Ohio courts, 1t becomes the duty of an administrator, as soon as he discovers that the 
personal estate will be insufficient to pay the debts, to apply to the Probate Court for 
authority to sell the lands for that purpose Following the same rule, the Rhode 
Island Supreme Court has declared that it is not necessary that the personal estate 
be actually exhausted, when it 1s apparent that it will prove insufficient And, as de- 
oded by the North Carolina Supreme Court, 1f the administrator neglects to perform 
his duty in this regard, the creditors of the estate may compel him to do so 

But the New Jerscy Court of Chancery has held that the orphan’s court, authorized 
vi statute to order a sale of lands of a decedent for the payment of his debts when 

€ personal property of the estate is insufficient for that purpose, was without power 
to order a sale of the real estate of a decedent to pay the debts and funeral expenses 
of Ins wife, although his will gave his estate to his wife for life with provision that, 
at her death and after payment of the wife's debts and funcral expenses, the property 
should go to a daughter 
Section gt Funps Nor Liasie 


In the course of settling a deceased person’s estate in New York, the executor 
raited an interesting question whether the funeral expenses of decedent should be 
charged against the general estate or against a fund constituting damages recovered 

inst one through whose negligence deceased was killed (in re Huth, 152 New 
York Supplement 215) It appears that decedent left considerable personal a 
by will, directing payment of the funeral expenses out of this property, and that they 
were so paid Th» question arose on account of the provision of the New York law 
to the effect tha’ an executor in a suit to recover damages for negligent killing of a 
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person may deduct from the recovery reasonable funeral expenses It was decided 
by the Surrugate that this law has no apphcation where, as in the Huth case, it appears 
that Hiecetced tere a general estate, or where other specific provision has been made 
for payment of the funeral expenses A 

The court further holds that when an executor brings suit to recover damages for 
negligent halling of deceased he 1s not entitled to recover funcral expenses as an item 
of damage unless it appears that the surviving relatives for whose benefit the suit is 
brought have become liable for such expense i ' 

nder the New Hampshire statute which authorizes an administrator to sue for 
damages occasioned by the death of the deceased person whose estate he represents, 
providing that the recovery shall be distributed to the surviving dependent relatives, © 
“less expenses uf recovery,” an undertaker 1s not entitled to enforce payment from the 
proceeds of such a suit to cover his claim against the estate for services rendered in 
connection with the interment On the other hand, the general assets of the estate 
may not be dissipated in the prosecution of such a suit to the prejudice of the under- 
taker and other creditors of the estate. ; : ‘ 

These two points were decided in the case of Davis v Herbert, 97 Atlantic Re- 
porter, 878, by the New Hampshire Supreme Court ; ‘ 

Plaintiff, a funeral director who buried a man killed in a railroad accident, -rought 
suit to compel the administrator to pay his claim for $90 out of the proceeds of a settle- 
ment made with the railroad company, there being no other assets available for pay- 
ment of the claim In rendering a decision, which has the effect of dismissing the 
suit, the Supreme Court said: 

“The question presented 1s not an open one in this State. The only charges 
against the damages recovered for wrongfully causing death are the expenses of 
recovery The balance ‘shall belong and be aistributed’ te: certain beneficiaries Pub- 
lic Statutes, chap 191, sec 13 The damages are not assets for the satisfaction of 
creditors’ claims against the estate, and the general assets cannot be used to prosecute 
@ suit of this character to the detriment of the creditors 

“It 1s urged that because the expenses to the estate caused by the injury may be 
recovered as an element of damage in these suits, therefore the Legislature must have 
intended such recovery to be for the benefit of the creditors to that extent The 
language of section 13 1s too explicit to admit of such interpretation And it takes 
nothing from the estate or its creditors which belong to them. The statute creates a 
new catise of action, unknown to the common law, and provides how damages re 
covered shall be distributed 

“Whether an unpaid undertaker’s bill could be deemed an expense ‘occasioned to 
his estate by the injury,’ when he left no estate out of which the bill could be satisfied, 
isa Madey which 1s not presented by the facts 1n this case, and upon which no opinion 
ts expresse 


Section 92 Lrasiity or Estates Orner Tuan Decepent’s 


In the case of Sullivan v. Horner, 41 New Jersey Equity Reports, 299, where it was 
held that, where a father and child were jalled simultaneously in a railroad accident, the 
expenses for surying the child were propirly charged against the father’s estate There 
the court said: 

“The dictates of humanity, no less than the decencies of enlightened society, demand 
that the reasonable funeral expenses of a deceased debtor be preferred in payment to all 
other claims or debts. The same considerathons apply in this case to the reasonable 
funeral expenses of the wife and child of the decedent. . . . . Had he survived 
them, it would have been his duty to bury his wife and child, and the law would have 
required it at his hands This duty, which he was unable to discharge, the law, under the 
circumstances, charges upon his estate. Otherwise, the law, while it secures to the de- 
ceased insolvent debtor decent burial out of his estate, would deny it to his wife or child 
dying at the same time, and would, merely out of consideration for his creditors, leave 
their bodies to be buried by the hand of charity, and perhaps at public expense. That 
would be discreditable to the law. In such a case it should be held that, in the interest 
of society, out of a proper regard to its propricties and decencies, and to protect the 
public against the expense, and put it where it of right should fall, the reasonable expense 
of the funeral of the wife and child may be included in that of the husband or father” 

Under the laws of Loursiana it seems to be settled in that State that the estate of 
a parent 1s lable for the expenses of his child’s burial (Alter v O’Brien, 31 Louisiana 
Annual, 452 ), In this case, the court said: 

“This is just: were it not for the privilege which the law allows to those who di 
the grave, furnish the coffin and drive the hearse, many a lifeless frame, deprived o 
sepulture, would rot in unnoted or forsaken homes. Were it not for that privilege, when 
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Death enters a city and knocks at every door—watchful and indefatigable as it is, Charity 
would inevitably be unequal to the increased task which otherwise would be imposed 
upon it 

Recourse may not be had against the assets of a minor’s estate to pay the expenses 
of interring his father’s remains, Se a decision of the Texas Court of Civil 
Appeals, announced in the case of Yates v Watson, 187 Southwestern Reporter, 548 

In this case the guardian of certain minors was allowed an item of $19.85 paid by him 
for services in burying the father of the wards, and $111 25, expenses for casket, robe, etc., 
when the claim was presented to the probate court, but the allowance was set aside on 
appeal on the ground that 1t was not a proper charge against the estate of the minors. 


SECTION 93. ESTATES or MARRIED WomMEN 
See Section 73, where husband’s habihty 1s treated. 


Section 94. Funerau Director’s Richt To APPOINTMENT AS ADMINISTRATOR 


It has been decided that a funeral director is not a “creditor” of an estate against 
which he holds a funeral bill in such sense as to be entitled to appointment as adminis- 
trator of the estate, where no heir applies for administration Referring to a statute com- 
mon to many of the states, the Washington Supreme Court said sn the case of Sullivan's 
Estate, 25 Washington Reports, 435: 

“We belteve the term ‘creditors’ as used in said section relates only to such as were 
creditors of the deceased at the time of his death oi to holders of obligations created by 
the deceased himself The evident purpose of the statute is to give to those who ar: mate- 
tially interested in the prescrvation and application of the assets of the estate as creditors 
an opportunity to administer where other persons described in the statute do not exist 
or for some reason have not sought the appointment as administrator Perhaps the only 
obligation that can be created against an estate after the death of the deceased, aside from 
the expenses of administration, 1s that for funeral expenses But the holder of such claim 
is specially protected and tus claim 1s the first that can be paid There, therefore, does 
not exist the same reason conferring the right to admumster upon such a clasmant as 
that which exists in favor oi the creditor” 
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CHAPTER XVIII 


FUNERAL BENEFIT INSURANCE 
Section 95. In GENERAL 


The Illinois statutes afford an example of typical provisions regulating funeral benefit 
msurance. Section 1 of the law provides “That any petson, firm, corporation, society or 
association of individuals engaged in the business of Providing burial benefit or award 
for the payment, in whole or in part, of funeral, burial or other expenses of deceased 
persons, or of certificate holders, or subscribers, by the levying of an assessment or 
assessments, or by the charging of a fee or premium, Shall, for the purpose of this act, 
be considered to be conducting a burial insurance society,” etc. 

Section 2 requires filing with the county clerk of notice of the formation of such a 
society, within thirty days after its organization There 1s a $5 filing fee. 

Section 3 provides that there shall also be filed with the county treasurer in each 
county in which the society operates or proposes to operate “a sum of money, or securities 
double in amount of value the amount of the largest single burial benefit or award pro- 
posed to be paid . . . 3; which said deposit shall be held intrust . . . . for the 
security of the beneficiaries of the members of such burial insurance secieties; Provided, 
however, that upon the dissolution of any such burial insurance society and satisfactory 

roof of the liquidation of monetary obligations accruing from such society to its mem- 
ers and to the beneficiaries of its members, sard deposit shall be returned,” etc. 

Section 4 is an important clause It provides that “No person, firm, corporation, 
society or association operating under or by virtue of this act, shall pay any burial benefit 
or award, not contracted to be paid in a specific manner, in any manner or thing, other 
than in currency of the United States; nor shall oaks member of any burial insurance 
society, or representative of beneficiary of such member, be obliged (except by contract 
in writing signed by the member or person sought to be bound) to purchase funeral sup- 
plies or burial services from any specified or designated person, firm, corporation, under- 
taker, undertaking concern, tradesman, or business man, so as to deprive the representa- 
tive, beneficiary or family of any such member from procuring or purchasing said supplies 
and services in the open market” 

Section § forbids the operation of a burial insurance society otherwise than as pro- 
pact by the act. The state’s attorney in each county is charged with enforcement of 
the law 

Section 6 provides that the act shall not apply to fraternal or fraternal beneficiary 
societies, nor to assessment, life and accident associations existing or operating under 

. any statute of this state, nor to any society which pays sick or disability benefits 
and which hmits its membership to a particular class of persons or to employes of 2. 
designated person, firm or corporation; nor to burial insurance societies now existiig 
which pay, and continue to pay, the full amount of the burial benefit or award in money 
exclusively and without conditions or l:mitations as to the method or manner of expendin 
such money, nor to any burial instrrance society composed exclusively of the employes o 
any department of municipal, county, state or national government.’ 

As a practical matter, the important thing to do at the outset, in organizing such a 
society, is to have the assistance of some good local attorney in preparing, signing, and 
filing the necessary papers. 

Some time ago, as law editor of Embalmers’ Monthly, I had occasion to make the 
following observations on a set of by-laws adopted by a burial assoctation in Illinois: 

The Illinois statutes expressly authorize the formation of burial insurance societies 

any person, firm, corporation, society or association, and declare that subscribes's 
to the funds of such societies shall be deemed to be members (Laws ro1!, p. ? ) 
But the following things must be done in order to perfect a valid organization: ite 
must be filed with the clerk of each county in which the society does business a written 
statement showing the name, purposes, plan of operation, and names of the officers. The 
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statement must be filed within thirty days after formation of the society and a $5 filing 
fee must be paid. At the same time there must be deposited with the county treasurer 
of each county where the society does business a sum of money or securities double in 
amount or value the amount of the largest single burial benefit or award proposed to be 
paid by the association, to be held in trust or security for the beneficiaries. On dissolu- 
tion of the association this deposit will be returned. 

An important phase of the law forbids payment of benefits in other than lawful 
money of the United States, except where there 1s an express contract with the member 
or beneficiary as to manner of payment. Unless the member or beneficiary has signed 
a writing to that effect, the beneficiary cannot be compelled by the association to buy 
funeral supplies or receive services from any certain funcral director or other person. 
In the absence of such written agreement, the beneficiary is left free to buy the “supplies 
and services in the open market.” 

Section 5 makes it the duty of the State’s Attorney of every county to enforce the 
law in his jurisdiction 

_ Under section 6 the following societies are exempt from the provisions of the law: 
existing burial insurance societies which pay benefits in moncy and without limitation as 
to methods of expending them, fraternal insurance societies; and burial insurance socie- 
ties composed exclusively of public employees 

Now, taking up the plan of the particular association to which our correspondent 
refers, I think there are several weak points which condemn the fairness of the organiza- 
tion. But if members or beneficiaries sign a written agreement to be bound by these 
phases, I doubt that the association violates the Illinois law. Every man, excepting those 
who are judicially declared to be insane, has a constitutional right to make a bad bar- 
gain for himself. 

One article of the by-laws provides for benefits to be paid in “funeral supplics” 
ranging in value from $30 to $100, according to the age of deceased, But the right to 
collect the benefit is rendered uncertain by this provision: “The above payments to be 
made only when the treasury contains $100 or more. When the treasury contains less 

$100, payments will be made in accordance with the funds in the treasury” In 
other words, the by-laws require the members to pay assessments whenever a member 
dies, but no member is assured that any benefits will be paid Fairness would seem to 
require that even if there should not be sufficrent funds im the treasury when a death 
occurs, the association should pay the agreed benefits as soon as there are sufficient funds 
But I see nothing 1n the Illinois laws to prevent a member from making such an un- 
favorable contract for himself, if he wants to go into a “jug-handled” deal. 

The by-laws will probably be understood by members who do not pay close atten- 
tion to the provisions as including funeral direction services, as well as supplics, 
but a reading of them shows that the benefits are hmited to “supplies”; the beneficiary 
must still go to the expense of paying for embalming, use of hearse, etc, and for the 
funeral director’s services 

One clause of the by-laws says that “a beneficiary's funeral supplies may be pur- 
chased from any independent firm,” but this favorable provision is practically nullified by 
a subsequent provision that 1f the supplics are not bought from certain firms twenty per 
cent of the benefits will be reserved “to pay the cost of per cet d beneficiary’s past suste- 
nance in the association, in accordance with the contract signed by the members.” Under 
the Ilhnors law, if a person wants to not only take the risk of getting nothing if the 
treasury is dry, but is willing to agree in writing, in advance, to thus indirectly pay a 
bonus to buy his supplies wherever he wants to, there is nothing in the Illinois law to 
prevent enforcement of the contract, z 

A small flaw in the plan arises from the fact that a ten cents entrance fee is required 
of every member to be used by the officers to “defray the expense of organizing the 
association,” and yet no proviston is made for disposition of this fund after the expense 
of organization has been met According to the by-laws, a hundred years from now 
the officers will still be using incoming money to defray the expense of organizing the 
company, so far as the ten cents entrance fee is concerned 

Since the law requires 2 deposit to secure payment of agreed benefits, it is probably 
true that a beneficiary could look to that deposit even though the treasury might be low, 
although the courts might hold that this right would be waived by becoming a member 
on the condition that the amount of the benefits 1s to depend upon the state of the 
treasury But, one-sided as are the other provisions of the by-laws of this particular 
association, I see nothing to prevent their enforcement 1f members sign agreements be 
bound by them " : < 

It is to be noted that the law of Illinois 1s different from that of Ohio, which has a 
statute forbidding policies which deprive the beneficiary of the right to procure supplies 
and services in the open market. The constitutionality of this law was upheld in a 
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decision of the Ohio Supreme Court. The court said: _ “Whatever may have been the 
abuses against which the provisions of this act were directed, it clearly appears from 
the act itself that the General Assembly of Ohio considered these contracts to be in 
restraint of trade, and therefore against public policy, and sought to prevent the making 
of all such contracts, except as they might be expressly authorized by statute” So it 
was decided in the Ohio case that a policy of burial insurance was not assignable to an 
undertaker, ; ; : : 

The legal status of a burial association aS an insurance association has been firmly 
fixed by a decision of the Kansas Supreme Court, in the case of State v Burial Assocta- 
tion, 73 Kansas Reports, 179, wherein it was decided that such assocrations are subject 
to regulation as insurance societies and must comply with the insurance laws of the state 
Distinguishing burial associations trum benevolent and charitable societics, the Kansas 
court said‘ “The burial association discloses no charitable or benevolent intercourse, 
or even ordinary casual acquaintance. The contract with cach member 1s based wholly 
upon business considerations The assessments arc paid for the purpose of securing thereby 
a burial worth one hundred dollars The uncertainty as to when the funeral will 
take place gives each member good reason to suppose that it will probably be needed long 
before the assessments amount to the sum which it 1s expected to cost We think this 
association is doing an insurance business, and should comply with the laws of the state’ 

In the case of Renschler v. State of Ohio, decided by the Ohio Court of Appeals in 
1914, 1t was held that Mr Renschler, a Findlay funeral director, was engaged in the 
insurance business unlawfully under the following stated facts 

In connection with his undertaking business and to further its volume, Renschler, 
during the last two ycars, not acting as a corporation, partnership, firm or association, 
or as the agent or member of any such, but wholly in his ind:v:dual capacity as a natural 
person, entered into certain written contracts with certain other partics of the following 
nature : 

The contract was termed a mutual note, whereby the party of the first part promised 
to pay to respondent during natural life of first party the sum of fifteen cents (termed 
interest) on or before the roth of each month in advance. The face value of the note 
varied from $50 to $100 Thecontract or note provides that af said first party be rot in 
default at the time of his or her death the second party agrees to furnish funeral for 
said first party. ; , 

_ There are many stipulations in the so-called mutual note, among which are provi- 
sions: 

1. That any person in good health, from one to sixty years of age, can purchase 
one note as follows One to ten years of age shall pay e'ght cents interest per month 
on & 360 note contract; ten to sixty years of age shall pay fifteen cents interest per 
mont.. on a $100 note contract. ' 

2 The object of the note is to provide the holder with a respectable burial, such 
funeral to be furnished and conducted by the respondent, hits heirs or assigns only. 

3. After period of one year’s payments has been completed, the holder may dis- 
continue payments and will receive a credit slip, which shp may be applicd on his or 
her funeral expenses, provided the funcral be conducted by respondent 

< Note not payable in cash and redeemable for its face value in such goods as 
handied by the respondent to be selected by his or her friends or heirs making funeral 
arrangements. 

5 .If holder of note was not in good health at time of issue or if obtained through 
fraud it shail be deemed void 

It further appears from the agreed statements of facts that the respondent had 
entered into a number of such contracts, all, however, confined to the territory within 
which he operated as funeral director, and that he was receiving payments, termed 
interest, on mutua’ notes from many parties both young and old, and has been ready, 
able and willing to comply with the terms of the contract and as an individual under- 

er has in fact complied with the terms thereof on the death of any holder of such 
mutual note and is now furnishing funeral outfits whenever any of the holders of such 
notes decease. 

_ _ It is also made to appear that the respondent had never applied for or received any 
license or permission to transact any insurance business from the Superintendent of 
Insurance of Ohio or from any other officer or branch of the state government, nor had 
nemate any report of the nature or extent of his business to the said msurance depart- 

In Wallace v. Prudential Insurance Company, 157 Southwestern Reporter 1028, the 

* 
ae Louis Gouthof Appeals recognized the Coal ob;ect of {oneralneneenes to be 
€ procuring of a decent burial of a deceased person, without rendering it necessary 
that undertakers and others having claims for funeral services await the slow process 
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of putting their claims through the probate court ‘Ihe court further decided that a 
statement by an agent who issued the policy involved in that case that it would be paid 
to whoever produced it, and that it was unnecessary for insured to designate the benefi- 
ciary was binding on the insurance company 

In Wilkins v_ Price, 142 New York Supplement 574, the Appellate Term of the Now 
York Supreme Court, First District, decided that an assignmert by a beneficiary of 
funcral benefits to an undertake: in part payment of his bill for interment of decedent 
was valid. The insurance in this case was issued by a fraternal socicty, which resisted 
hability on the ground that the amount designated by its by-iaws as a funeral benefit 
was a Mere gratuity or charity which could be withheld by the society, and that, m any 
event, the claim for such bencfit could not be assigned to the undertaker Both of these 
claims were decided against the society The court said “If the assignment was made 
for the purpose of keeping alive the benefit which the association had provided for its 
members, it was thereby accomplishing the obycct of the association in creating the 
benefit, and to such extent and for this reason the assignment would be valid 
The mere fact that it is designated as a funeral benefit 1s not, in my opmion, sufficient 
to clothe the benefit with the character of nonassignabrlity . The assignment 
in this case was made to the undertaker who had charge of the funeral arrangements 
of the deceased member in part payment of his bill 2 Tt 1s apparent that the 
purpose for whch the benefit was created by the lodge was to secure the decent inter- 
ment of the deceased member, and the appropriation of the money by the assignment 
to that obyect in effect carrred out the purpose of the lodge mm creating the benefit, and 
therefore should be sustamed upon that ground, irrespective of the power of the plain- 
tiff to assign the claim absolute on its face and which had ripened into a vested rignt 
to which she was entitled” 

In a case which was lately before the Kentucky Court of Appeals (Aul's Admin- 
istrator vy National Co-Operative Burial Association, 161 Southwestern Reporter 1123), 

lamnt:f€ sued the association for $100, claiming that the deccased pcrson of whose estate 
€ was adininistrator was a member of tite association and held a policy by which the 

association bound atself to furnish burial at a cost 13 2t exceeding $100 and had failed to do 
so. The association among other defenses claimed that the admimuistrator and the under- 
taker who buried deceased had entered into a conspiracy to prevent the association from 
burying the deceased and had thus imyured its stanaing and membership in the sum of 
$300, for which judgment was prayed against them The assoctation was defeated im 
the trial court and appealed to the Court of Appeals, which dismissed the appeal, saying: 

“The estate of the decedent 1s in no wise hicble for the conduct of Cheatham and 
James, charged in the answer. This was siinply a persoral wrong on their part, and 
the court below properly so held The matter could not be brought into this action and 
litigated here ” 

Section 96 RiGur Tro Benerirs 


A by-law of a religious beneficial soctety to the effect that in case the funeral 
services of a deceased member shall be conducted by a non-orthodox priest, death 
benefits provided for by an insurance certificate shall be forfeited will not be applied, 
where the wife of a deceased member applied to the only orthodox priest in the neigh- 
borhood to conduct the services, aid, on ls refusal to do so, she cailed in an unortho- 
dox priest who conducted the funeral (Telech v Orthodox Catholic Mutual Aid So- 
eicty, 63 Pennsylvania Superior Court Reports, 207 ) 

It was decided ky the New Hampshire Supreme Court in the case of Pasgacona- 
way Council v Dow, 97 Atlantic Reporter, 878, that where the by-laws of a beneficial 
association provided that funeral benefits were payable only to iIcgal dependents of a 
deceased member within the relationship of wife, child, parent sister, brother, grand- 
parent, or grandchild, a widow was entitled to the benefits of a certificate, although 
the deceased member had directed payment to an aunt who was not dependent upon 


m 

In a Delaware case (Oklahoma Tribe No 26, Improved Order of Red Men v 
Musgrove, 97 Atlantic Reporter, 867) the Superior Court of Delaware decided that 
before recovery tuay be had under a certificate providing for funcral benefits the 
claimant must exhaust all reasonable steps to secure allowance of her claim by applt- 
cation to the association Courts will take jurisdiction only when the claimant has 
_ eomphied with the by-laws of the order and the ciaim has been rejected 


SECTION 97 MISREPRESENTATIONS IN AePLICATION 


Plaintiff macte written application to a Georgia “burial” corporation for a contract 
wherein it was to be agreed that, upon the death of his wife, a “burial outfit” of certain 
value would be furnished him In the application it was stated that the wife was not 
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afflicted with any hereditary or chronic disease. The blanks in the application were — 


filled in by the company’s representative. and plaintiff told him at the time that his 
wife had tuberculosis On these facts the Court of Appeals of Georgia, in a suit on 
the contract, the case of Herrin v. Georgia Burial Corporation, 76 Southeastern Re- 
porter 755, held that, without reference to the question whether the company was, 
within the meaning of the statutes of that state, an insurance company, o¢ to whether 


the application was a part of the contract, knowledge by the company’s agent of the © 


wife’s condition was imputable to the company, and the execution and delivery of the 
contract, with such knowledge, constituted a waiver of the company’s right to rely 
upon the statement ir the application that plaintiff's wife was not affected with any 
hereditary or chronic disease 


Section 98 RicuTt TO RecovER FuNERAL BENEFIT ASSESSMENTS 


The decision of the Pennsylvania Superior Court in the case of Funeral Benefit . 


Association of the Umted States v. Colonel Ellsworth Council No, 960, Order of 


Independent Amenicans, 66 Pa Super Ct Rep, to, 13 instructive on an interesting | 


pont relating to funeral benefits insurance In affirming. judgment in the defendant’s 
favor, the court held that where an unincorporated beneficial association composed of 
subordinate councils provides, by its by-laws, that 1f any assessment levied upon a 
subordinate counci] remains unpaid for a certain time such council in default shall 
without further action stand stspended from membership, and there is no other remedy 
provided by the by-laws, the association, after the suspension of a local council has 


ecome effective by the automatic action of the by-law, cannot collect assessments — 


from the council by legal proceedings. 

The plaintiff association had maintaimed an assessment rate of fifteen cents against 
each member of the subordinate councils to cover losses through the payment of funeral 
benefits, but raised the rate to twenty cents Dusapproving the increase, defendant, a 
subordinate council, refused to pay the first two assessments at the new rate and 
thereby became automatically suspended Plamtiff sued to recover the amounts cov- 
ered by the assessments, but lost the suit, the Superior Court declaring. 

“As we held, in construing this sare by-law in Funeral Benefit Association v. 
Hyatt Council, 62 Pa Superior Court 578, ‘The action of the council was voluntary in 


refusing to pay the assessment, and we are not concerned with the reasons prompting . 


its action They knew the by-laws governing the association, and that following the 
refusal to pay the assessment the result would be automatic suspension of the council 
from membership therein It did not seek reinstatement, but accepted the order of 
suspension from membership 3s conclusive of sts future relation The by-laws of the 
plaintiff are of their own making, and there 1s no provision for any individual habuiltty 
for a pre-existing debt of the members of council after its suspension from the asso- 
Ciation’ The plaintiff association, having provided a suspension penalty for non-pay- 
ment by a council of an assessment, and having exhausted it, cannot now invoke 
another and different one not mentioned in its by-laws.” 
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CHAPTER XIX 
ASPECTS OF NOTES AND ACCOUNTS 


SECTion 99. Mercinc Account Into Notr 


When an open account is past due and the holder accepts a note covering the 
amount, payable at some future day, he precludes himself from proceeding against the 
debtor until the note matures. And suit on a note that has not z:atured must fail, 
although it becomes duc during pendency of the suit ho peecaens Supreme Court 
of Errors, Walter H Goodrich & Co. v. Friedman, 102 Atlantic Reporter, 607.) 


Section 100 BANxKrRuPtcy as Bar To Brtu 


A married woman died, and after burial the man files a petition in bankruptcy. 
What chance has the funeral director of coltecting his pay? : “td 

If the husband schedules this bill as one of his habilities this, it seems, will d:3- 
charge his liability on it, excepting as the assets of the estate in bankruptcy may be 
sufficient to pay the bill wholly or in part However, if the wife left an estate of her 
own the undertaker might file claim against it 

A section of the Bankruptcy Act provides “A discharge in bankruptcy shalt re- 
lease a bankrupt from all of his provable debts, except such as (1) are due as a tax 
levied by the United States, the State, county, district, or mumicipality in which he 
resides; (2) are liabilities for obtaining property by false pretenses or false repre- 
sentations, or for willful or malicious mjuries to the person or property of another, or 
for alimony due or to become due, or for maintenance or support of wife or child, 
or for seduction of an unmarried female, or for criminal conversation; (3) have not 

duly scheduled in time for proof and allowance, with the name or the creditor if 
known to the bankrupt, unless such creditor had notice or actual knowledge of the 
proceedings in bankruptcy; or (4) were created by his fraud, embezzlement, misap- 
propnation, or defalcation while acting as an officer or in any fiductary capacity.” 

It will be seen that this provision is not broad enough to specifically exempt an 
undertaker’s claim from the general effect to be given a discharge in bankrupicy. 


SEcTIon 101 ASSIGNMENT oF INSURANCE RIGHTs 


From what the courts of several states have decided, the following general rules 
of law may be laid down: | ; 

Rights under a life policy may be assigned _ If the insurance be payable to the 

' insured person’s estate, he may make a valid assignment of the policy If another is 
named as beneficiary, an assignment may be made jointly by the insured and the bene- 
fiazry. After the insured’s death, the beneficrary may validly assign the right to re- 
ceive the proceeds . one, : ? 

As a general rule, any writing indicating an intention to pass an interest in the 

- proceeds of a policy 15 sufficient as an assignment ‘ : 

The policy should be delivered to the assignee, ordinarily. But an assignment 
may be sustained where intention to pass title to the insurance proceeds is clear, 
although the policy may remain with the beneficiary. 4 

An insurance company may by provisions in 1ts policies and contracts fix such 
conditions as it sees fit with respect to the assignment of rights under a policy An 
assignee takes subject to these rules, of which he 1s presumed to know. So, where the 
conditions of 2 policy require the company’s consent, or notice to the company, con- 
cerning a transfer of tights, these conditions must be complied with 

When an undertaker takes an assignment under a life surance policy, he should 
. be sure to read all its conditions relating to assignments, and give the company proper 
‘ motice in writing of the rights required by him Then, sf the company pays the in- 
surance proceeds to the original beneficiary or any other person, the undertaker will 

- be entitled to hold the company hable as for knowingly disregarding his nghts. 
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CHAPTER XX 


FUNERAL DIRECTOR OR EMBALMER'S LIABILITY FOR 
NEGLIGENCE AND OTHER WRONGS 


NOTE—See, also, the chapter on Autopsies and Mutilation of Bodies 
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Section 102 Duties 1n GENERAL oy 

So far as there is an express contract as to how a body is to be prepared for ship- > 
ment, etc, that agreement, of course, is controlling as between the parties. But when > 
there is no such contract, and the body is entrusted to the funeral director for em- -- 
balming, placing in the casket, shipment, etc, as is usually the case, the law implies a 
promise on the part of the undertaker that he will do the work in a reasonably careful *" 
and skillful manner. What constitutes reasonable care and skill is to be determsned~. 
by the facts of the particular case, in the hight of the skill and care usually used by“: 
funeral directors in similar circumstances The law respects the fact that a funeral _ 
director in a town of a few hundred inhabitants, conducting few burials, is not to be, 
expected to use the high digree of skill which a more experienced funeral director:* 
in a large city possesses But when it appears that a body has been carelessly or un- % 
skillfully handled, after considering what an ordinary careful and skillful funerals 
director would have done in the same circumstances, there 13 legal liability in damages: « 


Secrioy 103. Necticenr EMBALMING ary 


That an embalmer is not liable for mental suffering of a deceased person's : 
widow, resulting from the body becoming badly decomposed during transportation, as 
a result of any negligence of the embalmer in failing to property prepare the remains, 
was decided by the Colorado Court of Appeals, in the case of Hall v. Jackson, 134 -' 
Pacific Reporter 151, it appearing that the negligence was not wanton or willful - 
From the facts, as stated by the Colorado court, it appears that deceased died in that 
state June 28, 1909, and, after being delivered to the embalmer there for embalming,= 
the body was shipped to Pennsylvania In sts arrival at the destination it was so badly” 
decomposed that it became necessary to leave it outdoors while the funeral service” 
was held in a nearby house, and the remains could not be viewed Claiming that this “ 
resulted from the embalmer’s failure to properly prepare the remains, the widow. 
brought suit for $10,000 damages for claimed injury to her feelings, and recovered- 
judgment for $1,000 in the trial court, but the Court of Appeals set the judgment aside, 
stating that she was not entitled to recover more than nominal damages. It 1s to be 
noted that the claim was not for damages for breach of contract, but was restricted to . 
a claim of mental anguish, which the Colorado Court of Appeals holds is not subject - 
to compensation under such circumstances, when it appears that there was no willful. 
yh Beohne on the embalmer’s part. This appears to be a just decision, since 1t is. 
difficult to understand how true grief on account of the condition of a relative’s re- 
mains can be assuaged in any degree by the recovery of money from one who is not 
shown to have wantonly produced that condition, unless a commercial value is to be 
assigned to the finer sensibilities. 


SecTion 104. Lrasrurry ror Conrusine Bopres 


A confusion of bodies in the vault of Indianapolis funeral directors several : 
years ago resulted in an interesting suit, in which the firm was held hable for con-_ 
sequent grief of surviving parents, (Remhan v Wright, 25 Northeastern Reporter, 
822) It seems that the remains of plaintiff's daughter were left with defendant firm’, 
for safe-keeping until interment should be desired at the end of the winter, When 
interment was called for, it was found that the body had been shipped to a Pennsyl-. 
vania town and there buried under mistaken belief that it was the remains of another- 
person, whose body, with others, was, also, in defendants’ charge. Defendant pro- 
cured return of the body, which was re-interred at Indianapolis, as was originally 
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intended, but the parents brought suit and recovered judgment over the firm's con- 
tention that plaintiffs had sustained no damage measurable at law The undertakers 
‘elaimed that plaintiffs’ acceptance of the body on its return from Pennsylvania amounted 
to a release of any claim on account of the neghigent, though innocent mistake; and 
that such grief as plaintiffs suffered could not be compensated in dollars and cents, 
but both claims were ruled against defendants Thus was plaintiffs’ grief assuaged 
and the undertakers’ inadvertence punished. 


SEcTION 105. UNLAWFUL DisPosaL or Bopres 


The Tennessee Supreme Court has recognized the principle that it is a punishe 
able offense for a funeral director or another in charge of a body for the purpose of . 
burial to sell it for dissection purposes, or to attempt to dispose of it for that parpose. 
The court also holds that one who acts as agent for another in such an unlawful 
transaction 1s guilty, the same as sf he were the principal offender. In other words, 
a funeral director’s employee may be punished for participating in a wrongful dis- 
position of a corpse (State v. Thompson, 58 Southwestern Reporter, 218.) In this 
case the Supreme Court affirmed a conviction of a funeral director for conspiring to sell 
a body entrusted to him for burial, saying: 

“Civilized countries have always recognized and protected as sacred the right to 
Christian burial, and to an undisturbed repose of the human body when buried The 
willful, unlawful and indecent epee and carrying away of the dead body of an un- 
known person, with the intent to sell and dispose of the same for gain and profit, to 

_ the scandal and disgrace of religion, and in Sonterons of the laws and customs of the 
realm, was held to be an indictable offense” in an English case. 
‘~ The court cites the following statement of an eminent law writer: “Moreover, as 
ztending to corrupt the public morals, and as disturbing the sensibilities of the people, 
‘are such acts as casting the dead hody of a human being into a river without the rites 
- of Christian sepulture; the stealing of a corpse; the digging of it up, where buried, 
“or conveying of 1t away from the burial ground for sale or for dissection; and the 
gelling, for dissection, of the dead body of a person capstally convicted and executed, 
when the sentence did not direct such disposition of it. These are all indictable 
offenses at the common law.” 


A Section 106. PHotocrarainc Dean Bootes 


. » If an undertaker having charge of a body were to permit a photographer to make 
% a ecetanh of it, without consent of the next of kin of the decedent, could these 
ves enforce a claim for damages against the undertaker? 
_*. _I believe that this question must be answered in the affirmative, although, so far 
+ asIam able to ascertain, the precise point has not been presented to an appellate court. 
‘2it would seem that this would be a plain case of a violation of the right of decedent’s 
“surviving relatives. The funeral director’s custody of remains is limited to the purpose 
‘of preparing it for burial and interring it as arranged for. He should permit no inter- 
‘ference with it, except as sanctioned by those entitled to control its burial, exceptin 
‘of course such proceedings as may be sanctioned by the law, such as a coroner's 
_ taquest. 
> An interesting court decision throwing light on this subyect was decided by the 
_Sentucky Court of Appeals in the case of Stokes and wife v. Douglas, 149 South- 
_ western Reporter, 849. 
-«' Twin boys were born to plaintiffs, possessing the physical peculiarity that they 
“were jomed together from their shoulders down to the end of their bodies They 
had one set of bowels, breast bone or sternum, but were otherwise twins, and not one 
i . When they were a year or so old they died, and plaintiffs employed defendant, 
(ae otographer, to take a picture of the nude remains, it being agreed that twelve 
ixfopies only should be made of the photograph But defendant made extra copies, 
“which he had covered by copyright. 
L., : Plaintiffs brought suit to recover damages, and a jury returned a verdict in the 
tm of two thousand dollars Sustaming this award, the Court of Appeals said: 
vk. “The corpse of the children was in the custody of the parents. The phosparen pet 
:.4@d no authority to make the photographs except By their authority, and when he 
exceeded his authority he invaded their right. e do not see that this case can be 
~istinguished from those involving the like use of the photograph of a living person 
,#ad this has been held to be actionable j 
i". “The most tender affections of the human heart cluster about the body of one’s 
‘Bead child. A man may recover for any injury or indignity done the body and it 
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would be a reproach to the law if physical injuries might be recovered for and not . 
those incorporeal injuries which would cause much greater suffering and humulia- 
tion. . oe ¢ 
“If the defendant had wrongfully taken possession of the nude body of the plain. 
tiff’s dead children and exposed it to public view in an effort to make money out of it, 
it would not be doubted that an injury had been done them to recover for which an 
action might be maintained. When he wrongiully used the photograph of it a like 
wrong was done, the mjury differing from that supposed, in degree but not in land! 


Secrion 107. NEGLIGENCE OF FUNERAL VEHICLE Drivers 


The funeral director’s lability for accidents ordinarily depends upon the injury. 
having occurred either through his own personal negligence or that of some one 
standing in the relation of employee to him. So, if he procures automobiles from 
some third person and furnishes his own drivers he 13 fiable for any mjuries resulting 
to third persons as a direct and natural consequence of negligent driving on the part 
of such drivers But, ordmarily, where the funeral director does not stand in the 
relation of employer of the driver, but merely as hirer of the vehicle and the services 
of the owner’s driver, the funeral director is not lable for negligence of the owner 
or driver of the vehicle. ; s 

A leading case on this subject was decided by the Colorado Supreme Court— 
Frerker v_ Nicholson, 41 Colorado Reports, 730 Defendant, a liveryman, was held to 
be lable for mjuries caused by negligence of his driver, who was sent to drive a 
carnage to a funeral and back at the instance of a Denver undertaking company The 
court says. , 

“In the case at bar the negligence relied upon was that of the driver, the servant 
of defendant The undertaking company hired of the defendant a carriage, sostar 
and driver, and exercised no control whatever over the driver, further than to tel 
him a general way to drive to the cemetery and return the occupants of the calles 5 
to their homes The defendant, and not the hirer, exercised sole control over the 
driver in the mode and manner in which the latter performed the service The de- 
fendant and not the hirer, employed the driver, and defendant was the only one who 
had power to discharge him or direct his movements In such circumstances it is 
unquestionably the law that the owner, and not the hirer, is lable in damages for 
injuries which result to the occupant of a carriage as the result of the driver's 
negligence ¢ ‘ 4 

“To this proposition a number of cases might be cited =|. . . In Little v, 
Hackett, 116 U S, 366,6S Ct 301, - . . «. ina luminous opinion by Mr. Justice 
Field, 1t was held, quoting from the syllabus ‘A person who hires a public hack and 
gives the driver directions as to the place to which he wishes to be conveyed, but 
exercises no other control over the conduct of the driver, 1s not responsible for his . 
acts or negligence.’” : 

The lust cited case was decided by the United States Supreme Court. 

The case of Nicholson v E. P, McGovern Undertaking Co, gt Colorado Reports, 
1, was a companion case to the other Colorado case above mentioned, being the suit 
against the funeral director. It discloses that the facts were as follows: Plaine 
tiff was a friend of one whose funeral was conducted on the day in question. She 
rode to the cemetery and back 1n a carriage hired by the undertaking company from 
Frerker, the hveryman, As she was about to alight from the carriage in front of her 
home, the driver suddenly started the horses, which threw plaintiff to the ground and 
caused the injuries for which damages were sought 

Trial of the suit resulted in dismissal of the action, the trial yudge holding that 
there was no liability on the part of the undertaking company. It was afterwards that 
plaintiff sued the liveryman, recovering judgment against lnm, as above noted. Never- 
theless, plaintiff appealed to the Supreme Court from the judgment dismissing het 
suit against the undertaking company However, the appeal was not pressed 
plaintiff_ against the undertaking company. Referring to plaintiff’s counsel, the 
preme Court says: 

“In Ing brief here, he =. . . says that he has arrived at the conclusion that 
the tral court was right in dismissing the present action against the hirer. Whether 
this conclusion 1s in anywise due to the fact that plaintiff was successful in receiving 
pe rd against the owner, or is the result entirely of a further examination of the 
authorities, is immaterial It is sufficient for us to say that, since the plaintiff in error 
and defendant in error are in accord, the decision of the trial court was right, it would 
not be fitting to disturb this unusual concord by reversing a judgment with which the 
parties themselves are satisfied” 

Even as to a funeral director’s own vehicles, used at funerals conducted by him 
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and hired to other funeral directors on occasion, he is not under the strict lia- 
bility of a common carrier of passengers, being merely bound, as a private carrier 
or hirer of the vehicles to others, to use a reasonable degree of care to avoid mjuries 
to third persons This pomt was decided by the Illinois Supreme Court in the case 
of F. W. Hochspier, Inc, v. Industrial Board of Illinois, 116 Northeastern Reporter, 
121, It was held in that case that the provisions of the Illinois Workmen’s Compensa- 
tion Act, which entitle the employees of one engaged in the occupation of carrying 
passengers by land to an award to cover injuries sustained in the course of their em- 
ployment, regardless of any question of negligence, cannot be epoues in a case where 
the chauffeur of a limousine, hired by one funeral director to another to carry passengers 
to a funeral was injured The court satd 

“The purpose for which plaintiff in error kept cars and employed drivers was to 
enable it to carry on its business of undertaking and conducting funerals The use of 
cars and vehicles to saad passengers was an incident to that business, and the chauf- 
feur, while engaged in driving cars to funerals and burials conducted by plaintiff in 
error, was not engaged 1n any of the hazardous occupations enumerated in the statute 
Carrying passengers on such occasions did not constitute plaintiff in error a carrier 
by land, within the meaning of the statute x : 

“Cars were not kept by plaintiff in error for the ote of hiring them to carry 
person to funerals, but were only occasionally hired to other undertakers for that 
al seas How often they were let to other undertakers does not appear, but the proof 
is that it was a custom among undertakers that, when one had need of extra car3 for 
a burial, he would hire from other undertakers the number needed We do not think 
that such use of plaintiff in error’s cars brings it within the provisions of the statute 
as to carrier by land and subjects it to the liability under the Workmen's Com- 
pensation Act, when it would not have been liable under said act 1f Neumann (the 
injured man) had been driving the car to a burial conducted by plaintiff in error.” 

As late as June 22, 1923, the question as to whether the driver of a vehicle hired 
by a funeral director from a liveryman is an employe of the latter in such sense 
as to make the latter hable for injury negligently caused by the driver, was passed 
upon by the Appellate Division of the New York Supreme Court The decision was 
handed down in the case of Wissner v. Hartmann, 200 New York Supplement 408. 
The accident consisted in sudden starting of horses while plaintiff, a funeral pas- 
genger, was re-entering the vehicle. s 

Funeral Director Baque engaged the cuach and driver, together with others for 
the funeral, the vehicle being owned by defendant, who was also the general employer 
of the driver Defendant alone had power to discharge the drivers, and he paid them 
their wages. 

After the interment the coach in question was driven to a restaurant not far from 
the cemetery for refreshments at the direction of the funeral director, who acted for 
the widow of the decedent It was while plaintiff was re-entering the coach at the 
restaurant that the accident happened. 

At the end of plaintiff's evidence, the trial judge dismissed the suit for reasons 
stated in the following paragraph. 

“The evidence shows here that this defendant, who was a livery-stable keeper, 
hired his coaches to Baque, who is an undertaker, under an agreement by which Baque 
was to pay a consideration to the defendant; the defendant directed his coaches to 
_ report to Baque’s undertaking establishment; the defendant did not know. the name 

of the persons who were to be served; in fact, he did not know, and.1t, was little of his 
concern, from what house the body was to be taken to the cemetery, or what pas- 
sengers rode in his coach; so that after the coaches arrived at Baque's place of busi- 
ness they were under the complete control of Baque, in that he directed the course 
where they were to go. It is true he had no power to discharge the drivers, but he 
did have sole control in the sense of directing them where thcy must go After arriv- 
ing at the cemetery, the driver of the carriage which injured this woman was, with 
others, directed to go to a place for refreshments, that place being out of the direction 
of their home—that is, the livery stable of this defendant, so that when these drivers 
went to that place they not only digressed but they really abandoned—had they been 
in the employ for the time being of this defendant—they abandoned his service; so 
that upon two theories here it seems to me the plaintiff has not made out a case: 
First, that the man for the time being was not in the employ of Hartmann, but was in 
the employ of Baque, second, if 1t be held that he was in the employ of Hartmann, 
there was an abandonment of the work amounting to more than a digression. He 
abandoned his idea of going home for the time being, which was his duty, and went 
to a restaurant. So I will have to dismiss this complaint.” 
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But Presiding Justice Kelly, speaking for the Appellate Division of the Supreme 
Court on an appeal taken by plaintiff, said, m the course of an opimon which granted 
a new trial: f 

“IT am forced to disagree with the learned trial judge on both propositions I 
think the driver of the coach was in the employment of the defendant at the time of 
the accident, and 1 think it was error to decide as matter of law that the visit to the 
restaurant was an abandonment of the contract between Hartmann and the undertaker 

“Upon the first point, it seems to me, the case 1s within the principle of Schmedes 
v Deffaa, 214 N. Y 675, 108 N. E. 1107, where the Court of Appeals reversed this 
court, in the First Department, upon the dissenting opinion of Miller, J, concurred in 
by Laughlin, J, 153 App Div 819, 138 N Y Supp 931. The Schmedes case has been 
frequently cited The facts were stmilar to the case at bar, except that the undertaker 
in that case ordered the coaches from Deffaa, the defendant Deffaa did not have 
sufficient coaches to fill the order, and thereupon hired them from another liveryman 
He sent his own coaches and drivers, together with those hired from the second livery- 
man to the undertaker. The undertaker gave the necessary directions to all of the 
coach drivers The plaintiff was injured through the negligence of one of the drivers 
hired from the second liveryman ‘The Appellate Division, by a divided court, affirmed 
a dismissal of the complaint upon the ground. that Deffaa, the defendant, was not 
hable, as he ‘acted merely as a middleman in the transaction, and who was neither 
the master of the driver nor the one who directed his movements after he reported 
to the undertaker’ 

“Justices Miller and Laughlin dissented, and the Court of Appeals reversed the 
nonsurt upon Judge Miller’s op:mion, in which he said. 

“‘T agree with Mr Justice Scott that the driver, whose negligence caused the 
accident in this case, was not the servant of the undertaker The hiring by the under- 
taker was precisely like that of the ordinary hiring of a livery turnout . : 
then, instead of being borrowed for the occasion, the driver had been one of the de- 
fendant’s regular employes, there would be no doubt of the Jatter’s hability . . 2 
As, between the undertaker and the defendant, the latter was an independent con- 
tractor, and the driver, though subject to the former’s mstructions as to where he 
should go, was doing the latter’s work, and was for the time being under his control, 
precisely as though in his general employment. As between the general employer and 
the defendant, the driver was merely loaned by the former to the latter : 
The driver was certainly not doing the work of his general employer, because the 
latter had not engaged to do that work He was not doing the work of the under- 
taker, because the latter had employed the defendant as an independent contractor to 
do it The work, then, was that of the defendant, done by the agencies supplied by 
him and subject to his control, except i so far as the undertaker might direct the 
course of the journey’ 

“So in the case at bar, I think the coach driver was engaged in the service of the 
defendant, his general employer at the time of the accident. 

“Nor can it be said as matter of law that the visit of the party to the restaurant 
for refreshment after the burial of the dead was an abandonment of the employment 
of the defendant's coach and driver. Certainly there was nothing unusual or extra- 
ordinary in the occurrence -. I think it was at least a question of fact upon 
this evidence whether the coach driver was beyond the ‘ambit of his duty,’ or whether 
he had abandoned his duty in taking the mourners to the hotel” 

In the case of Hershberger v Lynch, 9 Sadler’s Reports, 91, 11 Atlantic Reporter, 
642, the Pennsylvania Supreme Court decided that a trial yudge properly instructed a 
jury that.a livery stable keeper would not be responsible for the negligence of the driver 
of a carriage furmshed with a team, to an undertaker for use at a funeral, 1f the defend- 
ant had completely surrendered to the undertaker contro! of the driver so that the 
defendant livery stable keeper could not exercise any control whatever over him; but 
that, on the other hand, the defendant would be responsible 1f the engagement of the 
vehicle and driver simply gave the undertaker the right to direct where the vehicle was 
to be driven. 

One of the latest decisions on this subyect is that handed down by the Kansas City 
Court of Appcals in the case of Burke v Shaw Transfer Co., 243 Southwestern Reporter, 
449, decided June 26, 1922 There the court decided that the evidence showed that a 
negligent automobile driver was not an employee of an undertaker in such sense as to 
make the undertaker fable for his negligence It was ruled that the owner of the vehicle 
tha ied That was a case involving imjury to a funcral passenger while returning from 

ry. 

The Wagoner Undertaking Co., St Louis, Mo., won a suit for damages brought 
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against 1t by a young wornan named Wynne, who was struck by the company’s automobile 
directly in front of which she is found to have negligently stepped in a St. Louis street. 
(204 Southwestern Reporter, 15 ) 

The day of the accident was stormy, heavy snow falling, and plaintiff had only taken 
a step or two from the curb when she collided with the automobile which was not moving 
faster than eight miles an hour. 

Her suit for damages was tried on the theory that it was governed by what is known 
in the law as the “humanitarian doctrine,” a legal principle which 1s to the effect that the 
fact that an injured person was guilty of contributory negligence will not relieve the party 
causing the injury from hability, if st can be shown that, notwithstanding such contribu- 
tory negligence, there would have been no myury had the latter used due care to avoid 
an accident after discovering its imminence ‘Lhis claim was based on the fact that the 
driver of the automobile saw plaintiff yust before the collision, but in affirming judgment 
in favor of the undertaking company the Missouri Supreme Court said: 

“The driver saw her, but too late to avoid striking her, by the exercise of ordinary 
care He and the witness, who was in the machine with him, state that it would have 
been impossible to change the course of the machine, after they saw the plaintiff, suffi- 
ciently to avoid striking her, this on account of her stepping into the street almost imme- 
diately in front of the machine This proof is not sufficient, therefore, to sustain a right 
of recovery under the ‘humanitarian doctrine,’ the governing principle of which is the 
failure of the alleged wrongdoer to exercise ordinary care to avoid injury when the peril 
of the injured party has been discovered, or which, by the exercise of ordinary care, 
might have been discovered ” 


SecTIoN 108 UninvireD FuNERAL GUESTS 


A common-place Jegal principle was applied by the Kentucky Court of Appeals to a 
somewhat uncommon funeral accident, in the case of Laxton v Wisconsin Steel Co, 201 
Southwestern Reporter, 15 

The defendant, in connection with its coal mining operations, owns engines and 
ratly ay flat cars used exclusively for its own freight business purposes Two of the com- 
pany’s employees were killed in a mine accident, and, for the accommodation of the 
families of the deceased men and their friends, an engine and freight car were run to the 
cemetery about one mile away The company had temporary seats placed on the car, 
which was made to perform the offices of hearse and vehicle for the carriage of the 
mourners No charge was made for this accommodation 

Plaintiff, who lived near the cemetery and desired to go to the town from which the 
funeral party had come on the car, arrived at the cemetery about the same time as 
the funeral party, and without invitation, as the court finds, followed the deceased men’s 
relatives and friends back to the car after the interment had taken place and took a place 
thereon where she rode back to town. On arrival of the car, a representative of the com- 
pany placed a strong plank 14 feet long and one foot wide from the ground to the to 
of the car and stood by to assist the women of the party to alight He assisted plaint: 
along the plank to within about two fect of ground where he let go her arm and hand that 
he might assist those following her down the plank. In some way plaintiff slipped and 
fell to the ground, breaking her arm 

Claiming that she stood in the Iegal relation of passenger to the defendant com- 
pany, plaintiff sued for damages on the ground that defendant had failed to exercise 
that high degree of care for safety in alighting that the law imposes upon common carriers 
of passengers 

“But clearly under the facts,” said the Court of Appeals, “the defendant was not a 
common carrier of passengers, and did not owe to the plaintiff the high degree of care 
sought to be imposed on 3t, or any care, except ordinary care not to actively injure the 
plaintiff The defendant was under no duty to assist the plaintiff to either get on or 
off the car, and in so doing was merely showing her an ordinary courtesy such as was 
extended to the other women and children on the car Towns, who was in charge of the 
car, was not guilty of positive negligence in letting go the hand and arm of the plaintiff 
at the time and place that he did, because, as we have said, he owed her no duty of 
assistance There can be no actionable negligence unless there is a breach of duty, and the 
master cannot be held responsible for the courtesies of his servant when the master 18 
under no duty to extend the courtesies and the servant merely renders them as a favor 
oF accommodation . »- At the most the plaintiff was a mere invitee or licensee, 
and it is well settled that a person occupying this status, who 1s injured while on the 
abppeies of another, cannot maintain an action against the owner of ‘he premises, unless 

e has been guilty of some intentional or leks act of negligence that causes the injury 
complained of . . . . If the defendant in this case could be held liable, so could 
any private person, who furnished a wagon, team, and driver, for accommodation to carry 
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people he was under no duty to carry, be made hable if the driver of the wagon, in helping 
one of them on or off, shoud by accident or inattention let him fall. And, of course, there 
could be no liability on the owner in such a state of case” ; 

This case raises an interesting question as to the extent of a funeral director’s 
liability for injuries to members of funeral parties under his charge. As to persons who 
“butt into” funeral parties without any special or general invitation, there can be no ques- 
tion but that the responsibility is tested by the same rule laid down 1n the Kentucky case. 
That is, there is no lrabihty unless there has been intentional or positive negligence natu- 
rally tending to produce injury 

On the other hand, there can be no doubt but that a somewhat higher degree of care 
must be exercised toward those persons who are invited to ride sn carriages under the 
funeral director’s control. When he or his assistants stand by to aid members of a 
funeral party to enter or alight from vehicles all care that is reasonably to be expected 
from an ordinarily prudent person under the same urcumstances should be used. 

And 1t would seem that where a general invitation 1s extended to all present at a 
funeral service to enter vehicles standing ready to convey frends and relatives to the 
cemetery and return, any person accepting the invitation 1n good faith is entitled to the 
exercise of the same degree of care in his or her behalf as should be shown the members 
of the decedent’s family, s 

The funeral director should also exercise a reasonable degrce of care to satisfy him- 
self as to the reasonable safety of the vehicles and horses, if any, drawing them, especially 
where he undertakes to furnish them, whether they be his property or be owned by some 
livery stable keeper from whom he has engaged them Vicious horses should not be used, 
nor plainly defective carriages, ctc, for his contract to furnish means of conveying the 
funeral party to the cemetery implies an obligation on his part to use due care to see 
that these means are safe But this does not mean that he is an insurer against all acci- 
dents If he has done all that the ordinarily prudent man would have done under the same 
circumstances he is not hable for resulting accidents 


Section 109. InyuRy To CusTOMER 


In Wake County Superior Court, at Raleigh, N_C, a jury found a verdict in favor 
of the defeisdant in the case of Newton v E A _ Strickland Undertaking Company in 
which $10,000 damages was demanded for the death of George Newton through the fall- 
ing of a wall case of caskets on him in such a way as to inflict fatal injuries The success- 
ful defense was that Newton, who was selecting a casket for his dead wife, became beside 
himself i grief and leaped into a casket as it sat in the wall case and pulled the whole 
equipment over, 
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CHAPTER XXI 
LIABILITY CONCERNING TELEGRAMS 


Section 110 In GENERAL 


“We sent a telegram advising a man that his sister had passed away, and also as to 
when the funeral would take place, but up to this time the man has never received the 
message,” wrote a Wisconsin subscriber to Embalmers’ Monthly “He did not attend the 
funeral and did not know of his sister’s death until advised by letter. We sent the tele- 
gram charges paid and have a copy of it 

“The people who trusted us to send the message now look to us as being negligent in 
the discharge of our duties, and we wish to ask you what can be done with the telegraph 
company, which has been negligent in delivering the message.” 

The following opinion was given: _ 

_ “In the first place, it is altogether unlikely that there are any circumstances in the case 
which render the funeral directors liable to their customer Certaimly, there can be no 
liability unless the funeral directors negiigently failed to carry out what they undertook 
in the matter of notifying the decedent’s brother. Unquestionably, a funeral director 
who undertakes to see that death messages are transmitted 1s under legal obligation to use 
due care inthe premises But 1f he delivers to the telegraph company messages desired 
to be sent, with addresses stated as given to him, his obligation 1s at anend His assump- 
tion of the task, whether as a friendly gratuity or as part of services for which he makes 
a charge, does not make him a guarantor that the telegraph company will handle the 
messages with due diligence. 

“But even if a funeral director contracts for compensation to look after the matter 
of sending out death messages, and even 1f he should be guilty of carelessness in failing 
to send them properly, it seems to be quite clear that Ins liability would in the ordinary 
case be nominal. He would be liable for any money loss directly sustained by his customer 
im consequence of the neglect, so far as naturally caused by such neglect For example, 
the customer would be entitled to be rermbursed against any money advanced as tolls on 
the messages But the undertaker would not be liable for mental anguish suffered by the 
surviving relatives on account of nondelivery of a message, according to the rule generally 
laid down by the courts It has been established by decisions of the federal courts that 
mental anguish is not a proper basis of recovery of damages for negligent handling of 
interstate telegrams. And under the decisions of the Supreme Court of Wisconsin the 
same rule scems to apply to intrastate messages, excepting as liabslity is expressly fixed 
against telegraph companies under the following quoted statute in force in Wisconsin: 

“‘Any person, association or corporation 0 erating or owning any telegraph line, 
doing business in the state of Wisconsin, shall also be liable for all damages for mental 
anguish resulting directly and proximately from or occasioned by the failure or negligence 
of their operators, servants or employees in receiving, copying, transmitting or delivering 
dispatches or messages, not to exceed in amount the sum of five hundred dollars’ 

“Therefore, in the case submitted by the gentleman from Wisconsin, it appears that 
if the telegram sent to the decedent’s brother was sent to a point in Wisconsin, the person 
who caused the message to be sent could recover against the telegraph company for mental 
anguish suffered because of bejng deprived of the consolation which would have been 
afforded through the presence of the brother, provided that it clearly appears that the 
brother would have attended had he received the message in time. Or the brother could 
recover for mental anguish suffered through being deprived of opportumity for attending 
his sister’s funeral. But the aggregate hiability of the telegraph company could not 
exceed $500. 

"I£ the message was an interstate one there would be no right to recover damages 


for mental anguish ; aed cart Pe 
“The general state of the law on the subject of liability of telegraph companies in 
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cases of this kind as to ifrastate messages will be better understood on reading the 
following statements contained in a standard legal work (37 Cye 1775-1 793) ° 

“¢A¢ common law there can as a rule be no recovery of compensatory damages for 
mental suffering unaccompanied by physical myury, unless resulting from the wilful or 
malicious wrong of defendant, and in opposition to a doctrine now recognized in some 
jurisdictions, st has been vigorously maintained that there 1s no sufficient reason or justifi- 
cation for making an exception to the common-law rule in the case of actions against 
telegraph companies It is accordingly held in most jurisdictions that in such cases there 
can be no recovery for mental anguish, although by reason of the company’s negligence or 
default in regard to the transmission or delivery of a message plaintiff 1s prevented from 
seeing a near relative before death or from being present at the funeral (Dakota, 
Florida, Georgia, Illinois, Indiana, Kansas, Minnesota, Mississippt, Missours, New York, 
Ohio, Oklahoma, Pennsylvania, Virginia, West Virginia) Even in these jurisdictions, 
however, there may be a recovery for mental anguish duc to wilful acts of an insulting 
character. “ 

“‘The doctrine that, in the case of messages relating to sickness or death, 1f the 
negligence of the telegraph company prevents plaintiff from being present at the bedside 
of a near relative before death, or from attending the funeral, the telegraph company 
is hable in compensatory damages for the mentat suffering so caused, was first promul- 
gated by the Supreme Court of Texas in 1881, there being no authority for it, prior to 
that time, except a tentative suggestion advanced by a text-writer to the effect that in the 
writer's opinion it should be the law In spite of some subsequent judicial vacillation, the 
doctrine has now become firmly established in the state of its origin, and has been adopted 
and followed by the courts of several other states (Alabama, Iowa, Kentucky, Nevada, 
North Carolina, Tennessec), and in a few jurisdictions has been expressly recognized 
by statute (Arkansas, South Carolina, Wisconsin and probably other states) Such a 
right of recovery 1s also recognized under the civil law in Loustana. On the other hand, 
in at least one jurisdiction (Indiana), where the mental anguish doctrine was formerly 
recognized, it has been expressly repudiated by the courts’ 

“The rule that plaint:ff can recover only such special damages as may be said to have 
been within the contemplation of the parties applies to damages for mental anguish as 
well as for actual pecuniary loss, so that there can be no recovery on this ground unless 
the telegraph company had notice from the language of the message or otherwise that 
by reason of its negligence or default such damagcs would be likely to result; and this 
rule applics not only to the existence of any mental anguish, but also to the particular 
elements or grounds for such suffering in the particular case, and not only to the general 
character of the message, but also to plaintiff's connection therewith’ ” 

A decision of the Mississippi Suprene Court shows that it 1s the law in that state 
that, while there can ke no recovery against a telegraph company for mental anguish 
arising from mere negligence in failing to promptly deliver a death message, there is a 
tight to recover where the negligence is so gross as to amount to willfulness The de- 
cision was handed down in the case of Teague v Western Union Telegraph Co., 77 
Southern Reporter, 302, in which plaintiff sued for tardy delivery of a message announc- 
ing the death of her son while an inmate in the Tennessce penitentiary, thereby depriving 
her of opportunity to arrange for the shipment and burial of the body, and, inferentially, 
resulting in the warden of the penitentiary turning the body over to the anatomical board, 
whee the privilege of dissection The Mississippi Supreme Court said, citing other court 

lecistons ° 

““For breach of an undertaker’s contract to keep safely the body of plaintiff's de- 
ceased child, it was held that damages could be recovered for mental anguish So, too, 
where there was a breach of contract to bury a child in a proper manner, “amages for 
mental anguish were allowed Damages for mental anguish have also been allowed for 
breach of contract to transport a corpse’ . : 

The kind of mental suffermg here sued for is not something visionary, or the 
procuct of too sensitive a mind The right of the appellee to take possession of the dead 
ody of her family, to have a funeral service according to the highest expressions of a 
Christian civilization, and to control the place of interment are sacred rights Society, 
and indeed the government, 1s founded upon the home, and the ties that bind members 
of the family circle one to the other are mdeed blessed The plaintiffs, then, were within 
the law in attempting to have the body of Teague shipped and interred, and the natural 
consequence of appellant's Sross negligence in this case produced the kind of suffering 
which any family would experience whose circle 1s broken by death. In the Ruggles re- 
port, frequently quoted with approval, it is said: 
The establishment of a right so sacred and precious ought not to need any judicial 
precedent. Our courts of justice should place it, at once, where it should fundamentally 
rest forever, on the deepest and most unerring instincts of human nature, and hold it to 
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be a self-evident right of humanity, entitled to legal protection, by every consideration 
of feeling, decency, and Christian duty.’” 

_ In the case of Connelly v. Western Union Telegraph Co, 190 Virginia Reports, 51, 
plaintsff was denied the right to recover damages on account of mental anguisli suffered 
in consequence of defendant’s non-delivery of a death message, relating to plaintiff’s 
father, resulting in plaintiff being unable to attend the funeral The decision was based 
on a holding that “damages such as are recoverable at law must not only be the proximate 
result of the act complained of, but miust also be capable of definite ascertamment, or, to 
use the language of law writers and the decided cases, myst be certain, definite, and not 
speculative in character Under this rule, damages ie mental suffering alone, as an 
independent cause of action, were never allowed at common law. . . . In the case 
of a physical injury, damages for pain suffered, bodily or mentally, are allowed, for the 
reason that such mental suffering is necessarily a part of the physical injury, and insep- 
arable therefrom” 

In this case the court also used the following language which would squarely apply 
to a claim for damages for mental anguish, caused by mere negligence in delaying trans- 
portation of a body, as well as for delaying delivery of a death message: 

“There 1s no open or practicable means by which the damage occasioned by a negli- 
gent act that causes only mental anguish can be assessed ” 

It 1s to be noted that this subject ts now being discussed on an assumption that the 
negligence relied upon was not gross or wanton, and that mental anguish 1s the only 
ground of recovery asserted The closing paragraph of the decision in the Virginia case 
expressly recognizes the right to recover damages for “other wrongs, inconveniences 
and damages, to which . . . . damages for his injured and insulted feelings might 
well be added.” 

It seems, however, from a decision handed down by the Supreme Court of Arkan- 
sas m the case of Sharp v Western Union Telegraph Company, 180 Southwestern Re- 
porter, 504, that this rule is limited to instances in which the message 1s sent between 
points m the same state, and not to interstate messages, the latter class of telegrams being 
under Federal and not state regulation But, bearing upon the amount recoverable in 
the case of a negligent delay in transmitting a death message, the court holds that $375 
is not excessive recovery for anguish suffered by a daughter in being prevented from 
attending her father’s funeral 

A surviving husband was declared by the Texas Court of Civil Appeals, in the case 
of McFarlane v Western Union Telegraph Company, 161 Southwestern Reporter 57, 
to be entitled to recover against the company on account of mental anguish suffered by 
him in consequence of being prevented, by reason of negligent transmission of a telegram 
under which he attempted to secure funds to cover her funeral expenses, from having 
his wife’s body embalmed Plaintiff wired to a debtor at Fort Worth, requesting him 
to wire money immediately, stating that his wife had just died. The telegram was sent 
from Galveston, but an operator, in transmitting it, negligently changed the message so 
that it showed that plaintiff was in Dallas On this account plaintiff failed to receive the 
money and was compelled to bury his wife in a cheap coffin and in an unsatisfactory 
burial lot, without embalming. He sued for damages sustained by him through mental 
suffering and recovered judgment for $1,500, which is held by the Court of Civil Appeals 
not to have been excessive, although the telegraph company had no further notice as 
to the purpose for which he desired the morey wired for than that contained m the mere 
statement in the telegraph that plaintiff's wife had died and that he desired the addressee 
to send money. 


Section 111. Notice to Company oF NATURE OF MESSAGE 


In the case of Bagby v Western Union Telegraph Co, 174 Southwestern Reporter 
738, it was decided by the Kentucky Court of Appeals that a telegram reading “Come 
at once” was insufficient to show on its face that it related to the death of anyone, and, 
therefore, delay in delivery of the message did not subyect the telegraph company to 
liability so far as concerns damages for mental anguish suffered by the addvessee in 
being prevented from arriving at his brother’s bedside before the latter died. 


Section 112. Detay as Cause oF DAMAGE 


In the case of Mobley v Western Union Telegraph Co, 206 Southwestern Reporter, 
833, it was decided by the Texas Court of Cavil Appeals that defendant was not liable 
in damages to the plamtiff, addressee of a telegram notifying him of the death of his 
sister, for negligently delaying the message, on the ground that plaintiff was prevented 
from attending the funeral, where there was no evidence to show that the sender of the 
message would have delayed the funeral unt:! plaintiff could have arrived } 

Even 1f a brother-in-law was closely enough related to one who had died to be 
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entitled to recover damages mm a proper case for negligent delay in delivering a telegram 
announcing the death, whereby he was preventcd from attending the funeral, there can 
be no recovery by any bereaved relative on the theory of being prevented from attend- 
ing the funcral where it appears, as in this case, that after receiving the message there 
was ample time to reach the place of burial, although plaintiff assumed that the funeral 
would be held earlier than it was held (Kentucky Court of Appeals, Holsomback v. 
Western Union Telegraph Company, 178 Southwestern Reporter, 1040 ) ’ 
Plaintiff was advised by telegraph of his son’s death and immediately delivered a 
message to the telegraph company for transmnssion, stating that he would leave the next 
morning for the place of the funeral, Delivery of the telegram was negligently de- 
layed, resulting in the persons in charge of the funeral arrangements assuming that 
plaintiff would not attend, and the time for the interment was changed to an earlter hour, 
whereby plaintiff was prevented from attenuing the funeral In affirming judgment 
agaist the company in plaintiff’s favor, the Alabama Court of Appeals held that the 
company had no right to assume that there would be no change in the hour set for the 
funeral, and that the company was bound to transmit and deliver the message as speedily 
as practicable (Royal v Western Union Telegraph Company, 74 Southern Reporcer, 


4. 

Tt was also decided that the fact that the company had established delivery limits at 
the place to which the telegram was .ddressed and that the sendce lived outside those 
Simits cid not absolve the company from hability for delayed delivery, where the com- 
pany customarily made deliveries outside the limits when the addresses of the sendees 
were known 

The Iowa Supreme Court has had occasion to lay down some interesting rules as 
to the liability of a telegraph company for delaying delivery of a death message when 
the telegram is addressed to a relative to “he deceased and 1s intended to afford him 
opportunity to participate in the funeral arrangements and to attend the funeral The 
decision rendered in the case of Albrook v. Western Union Telegraph Co, 150 North- 
western Reporter 75 In this case defendant was found to have carelessly delayed 
delivery of a telegram notifying plaintiff that his mother was dying, resulting in his 
being deprived of participating in the funeral arrangements, although he arrived in 
ample time for the funeral. The court held that plaintiff was entitled to recover dam- 
ages for mental anguish sustained by him in consequence of being prevented from 
reaching the place of death in time to participate in the arrangements for the funeral, 
even though on his arrival he found that the arrangements made were satisfactory to 
Ly sti that he found them satisfactory did not wipe out the anxiety he felt 

is val. 
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CHAPTER XXII 
RELATIONS WITH TRANSPORTATION COMPANIES 


SECTION 113 Litapitity For Loss 


When 1s a railway or express Company liable for loss of caskets, cic, consigned 
to a funeral director but lost or destroyed at ‘he destination while awaiting del.very? 
This is important to funeral directors, and cspecially to those who reccive 
extensive shipments, as 1s tlustrated by a decision handed down by the Tennessee 
Supreme Court in the case Of Potter Bros v Southern Express Company, 183 South- 
western Reporter 157. This was a suit by plaintiffs to recover the value a) a steel 
burial vault which was rendered worthless in a fire which destroyed the express com- 
pany’s warehouse In deciding the case mm the express company’s favor the court 
applied the general rule of law that although a railway or express company is an 
insurer of the safety of freight until the consignee has had reasonable opportunity to 
accept delivery, after that time the company’s liability as carrier ceases, and there- 
after, as warehousemtan, it is hable for loss only im the event that the loss be due to 
negligence on the part of the company The law on this subject 1s stated as follows 
by the Tennessee Court 

‘The duty of an express company in respect of a delivery of consigned articles 
differs, usually and here, from that resting on railway carriers, in that it 1s required 
to deliver the goods to the consignee in person, or to his authorized agent, at his place 
of business or residence, the duty of carriage not terminating on the arrival of the 

oods at the station of destination . . . However, the rule is subject to quali- 

cations One of these ts that a delivery at such a place of business may be waived 
by the consignee. Where there is an offer to make delivery, declined by the consignee 
in order to serve his convenience, the company’s liability as a common carrier 1s from 
that moment at an end, and the consignee has no power to prolong that liability, how~ 
ever inconvenient it May be for him to receive the goods. . In this case the 
company’s offer of prompt delivery was followed by the consignee’s request that the 
vault be left where it then laid—--on the depot platform—so that its further movement 
therefrom to the cemetery might be made by the servants of the consignee. This 
terminated the hability of the carrier 

“Where the carrier 1g ready to deliver the goods, but on account of the lateness 
of the hour they are left in the depot overnight, at the consignee’s request, although 
probably for the convenience of both parties, the carrier remains lable thereafter as 
warehouseman any. without regard to the length of time that has elapsed since the 
a-rival of the goods. .. .- The reason for this is obvious The carrier 1s entitled 
to comptete its contract and to release itself from its lability as insurer of the goods, 
by promptly delivering them upon their arrival If, being ready and offering to make 
the delivery, it 1s induced by the consignee not to perform that part of its duty, and 
not to perform it merely for the purpose of serving the convemience of the consignee, 
the latter cannot be permitted, should the goods perish after they would have been 
delivered but for the request that they should not be delivered, to contend that their 
non-delivery, Occasioned by their destruction in the interim, was a breach of the car- 
rier’s original duty to deliver. . . . . 

“The fundamental error 1n the argument of the Court of Appeals 1s the assumption 
that the original duty to deliver had not been performed and would not be until the 
vault was placed on the platform By the undisputed testimony, it was on the platform 
when the consignee’s instructions were given that it be left there Its only mcvement 
from that place was into the warehouse. The duty of carrier and the habuility of in- 
surer being then at an end, that step on the part of the company was taken in its 
capacity of warehouseman The manifest and avowed purpose was to safeguard the 
vault from injury by trespassers ” 


Section 114, Ltasiity For NEGLIGENT DeLays 


In the case of Byers y Southern Express Co, 36 Supreme Court Reporter, 410, the 
United States Supreme Court held that there could be no recovery of damages for 
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mental anguish suffered by plaintiff because defendant negligently delayed delivery of a 
casket and grave clothes intended for his wife’s burial This was an interstate ship- 
ment, and the decision must be regarded as final on the question of liability for mere 
mental anguish suffered as a result of mere negligence in interstate transactions relating 
to burial of the dead, although the decision does not affect the rule in force in Texas 
and a few other states, holding that as to s#lrastate transactions there may be recovery 
for mental anguish 

Incidentally, the Supreme Court noted that the highest courts of the Dakotas, 
Florida, Geotas Iilinois, Indiana, Kansas, Minnesota, Mussissipps, Missouri, New 
York, Ohio, Oklahoma, Virginia and West Virginia, were all in line on the proposition 
that there can be no recovery for mere mental anguish based on mere negligence The 
states holding the contrary were Alabama, Iowa, Kentucky, Nevada, North Carolina, 
Tennessce and Texas But, as already noted, even in these last named states the courts 
would be bound to respect the United States Supreme Court decision as to tnterstate 
shipments of bodies 

In the Minnesota case of Beaulicu y Great Northern Railway Co, 103 Minn 47. 
the court refused to award damages for mental anguish resulting from the raulroa 
company’s negligence in delaying delivery of the body of plaintiff's child, whereby the 
funeral arrangements were necessarily postponed twenty-four hours Plaintiff sought 
to recover $3,000 damages on account of suffering distress of mind, pain and anguish 
because of the delay The court said :m part 

“The complaint before us charges, at most, a negligent failure to perform the con- 
tract, for the breach of which damages for mental anguish are demanded, and the case 
is not brought within those wherein suck damages are awarded for the malicious and 
wanton breach, to which we have adverted” 

The decision then proceeds to distinguish the case from the earlier decision in the 
case of Lindh v. Great Nerthern Railway Co., 99 Minn 408, whcrein the same court 
allowed recovery for mental anguish suffered on account of the dehberate wrong o 
defendant’s employees in permitting a casket with a body contained in it to be exposed 
to inclement weather on a station platform 

A decision of the North Carolina Supreme Court bears on liability for damages 
because of negligent delay m delivering a coffin intended for use mn burying a particular 
body. The case of Cooper v Southern Express Company, 81 Southeastern Reporter 
743, in which the question arose, involved a suit against the express company for negli- 
gently carrying a coffin by its destination, but what the court decides would be equally 
applicable to a case where an undertaker contracts to deliver a coffin within certain 
time and fails to do so The court found that where a coffin 1s ordered and fails to 
arnve within the time in which it was agreed that it should be delivered, the pur- 
chaser must use al] reasonable diligence to procure a substitute coffin, and that if he 
fails to do so, there can be no recovery for mental anguish which could have been 
avoided by using such diligence—that 1s, an undertaker or express company which 
agrees to deliver a coffin so that it can be used at a certain time, but fails to do so, can- 
not be held lable in damages for mental anguish suffered by the surviving relatives on 
account of any interference with the funeral plans, so far as the damages might have 
been avoided or lessened by taking steps to procure another coffin 

The facts in the case which was before the North Carolina Supreme Court were 
as follows A child having dicd, 1ts grandfather shipped a coffin by express on a “a 1 
scheduled tc reach the station near the family home at 11 a m; but the coffiny s-4 
ried by that station The grandfather was on the train, and after alighting at the sua- 
tion discovered that the coffin was not put off If he had telegraphec fur another ecfhin 
it would have reached the station at about 2 p m, so that the boc: rc ‘Id have been 
shipped late in the afternoon, as had been plarned But he did not duit to. The coffin 
which was carried by the station was brought back and delivered about 5 » ‘7, too 
late for shipment of the body as intended The funeral took place the follows « noon 
at a4 nearby cemetery, whereas it had been intended to ship the body about .« - een 
miles; but it appears that, by driving overland, the interment could have be.+ ..:. at 
the cemetery originally intended—seventcen miles away The parents of the cnilu then 
sued for damages on the ground that they had suffered mental anguish 1n consequence 
of the delayed delivery of the coffin, and were awarded judgment in the tria! court, but 
the Supreme Court reversed the judgment on the grounds above stated \~ -n addi- 
tional ground for denying the mother’s right to recover, the court said 

“It 15 also in evidence that the mother was in such condition that she d ' .-' tow 
of this delay, nor of the fact that burial was intended to be at Pleasant ~ «~ (. «ch, 
or that the bedy was buried where it was. Upon the plaintiff's own testit = 'y, thus, > 
she could not have suffered any mental anguish during the delay, or fru.m disa, . 1 
ment which she did not know” 
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The Georgia Court of Appeals in the case of McNeal v. Seaboard Air Line Rail- 
way Co, 98 Southeastern Reporter, 409, decided that where the wrong complained 
of 1s mere delay of a funeral and the injury complaired of 13 confined to mental 
suffering, the law affords no right to recover damages But the decision recognized the 
pomt that where grief 1s caused mm such cases by wanton wrong, there may be an 
allowance of damages, 

In the Georgia case, plaintiffs sued to recover damages for grief suffered in negli- 
gent failure of the defendant railway company to transport the remaims of their father 
on a certain train on which plaintiffs traveled to the place of interment as members of 
the funeral party On arrival of the train at the destination, it was found that the body 
was not on the train, necessitating a postponement of the funcral from 11 30a m to 
3:30 p. m. Plaintiffs asserted that this resulted in a severe nervous and mental shock 
from which they did not immediately recover 

The trial judge ruled that the complaints in the case did not show a right of action, 
and the Court of Appeals affirmed the decision Referring to a decision of the Supreme 
Court of the state the opinion says in part 

“‘The law protects the person and the purse The person includes the reputation. 
The body, reputation, and property of the citizen are not to be mvaded without respon- 
sibihty in damages to the sufferer But outside these protected spheres, the law does 
not yet attempt to guard the peace of mind, the feelings or the happiness of every one, 
by giving recovery of damages for mental anguish produced by mere neghgence 
There is no right, capable of enforcement by process of law, to possess or maintain 
without disturbance any particular condition of feeling The faw leaves feeling to be 
helped and vindicated by the tremendous force of sympathy The temperaments of 
individuals are various and variable, and the imagination exerts a powerful and incal- 
culable influence in myuries of this kind = There are many moral obligations too delicate 
and subtle to be enforced in the rude way of giving money compensation for their viola- 
tion Perhaps the feelings find as full protection as it 1s possible to give in moral law 
and a responsible public opinion. The civil 'aw 1s a practical business system, dealing 
with what 1s tangible, and docs not undertake to redress psychological injuries.’ 

e are not unmindful of the fact that this court has said- 

“‘While mental suffering, unaccompanied by injury to purse or person, affords no 
basis for an action predicated upon wrongful acts merely neghgent, yet such damages 
may be recovered in those cases where the plaintiff has suffered at the hands of the 
defendant a wanton, voluntary, or intentional wrong, the natural result of which is the 
causation of mental suffering and wounded feelings’” 

e duty of a railway or express company to use reasonable carc to expedite deliv- 
ery of a corpse by causing transportation to be made over the shortest avaslable route 
is recognized in a leading case decided by the Texas Court of Civil Appeals—Fuller v 
Wells Fargo & Co's Express, 13 Texas Civil Appeals Reports, 610 

The plaintiff’s son died at Phoenix, Ariz, and a relative contracted with the defend- 
ant for transportation of the remains to Paris, Tex, for interment The most direct 
route was via El Paso and Fort Worth, but the defendant shipped the body via El Paso 
and San Anton1o, which was defendant’s usual route of shipment and was about 600 
miles farther than by way of Fort Worth Twenty-seven hours’ delay in delivery 
resulted, in consequence of which it became necessary to abandon funeral services which 
had been planned to be held at a church The coffin was not opened, except to show 
the face through the glass, and, after 2 short service at the plaintiff's home, interment 
was made at night in the presence of only about twenty-five or thirty persons The 
plaintiff claimed that on account of this delay and the consequences Just mentioned, he 
suffered great distress of mind, and he sued for and recovered $2,000 damages. In 
afirming this judgment, the Court of Civil Appeals satd 

“Under the charge of the court the jury could not have rendered the verdict they 
did without finding that defendant failed to exercise due care and was negligent in the 
selection of a route by which to ship the body There 1s testimony that will sustain 
such finding and therefore, in deference to the verdict, we so find 

“The court did not err in permitting T A Fuller to testify that he pointed out to 
defendant’s agent at Phoenix on the maps of Arizona and Texas the route via El Paso 
and Forth Worth as the most direct route, and at El Paso objected to the body being 
sent via San Antomo and insisted on the agent there sending it via Fort Worth because 
it was the nearer route, etc 

“Nor is there any fatal variance between plaintiffs pleading and his evidence 
It 1s true that the written contract did not i7 terms require shipment via Fort Worth; 
nor did it require it to be via San Antonio, but the Jaw, which was part of the contract, 
required defendant to exercise reasonable care in selecting a route, and the petition 
charges that such care was not exercised 
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“The verdict is latge: but, as the law of this state allows actual damages to be - 


recovered in such cases as compensation for mental suffermg, we do not think this court 
should holc it to be excessive.” . , 

In reversing judgment against a railway company for damages resulting from 
delay in transporting a body, the Alabama Supreme Court laid down several :mportant 
rules of law governing such cases and of pecuhar interest to funeral directors who 
have frequent occasion to arrange for the transportation of bodies. The decision was 
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announced in the case of Renes v. Southern Railway Company, 68 Southern Reporter, ' 


A Plaintiff’s son died in a Philadelphia hospital, and arrangements were made for _ 


him to accompany the body on a through train to Birmmgham, operated over the 


Pennsylvania Railroad to Washington and thence over the Southern Railway to the : 


destination. As the train was leaving Washington repos noticed a coffin standing 
on the station platform, and suspecting that it was his son’s corpse, he informed the 
conductor, who later told him that his son’s corpse was not on the train. Plaintiff then 
left his train to wait for the one carrying the body, and was thus delayed several hours 
in reaching his destination Later he brought smt against the Southern road for 
pa damages and a jury awarded him $1,000, but this judgment was reversed by the 
upreme Court on the ground that lability of the defendant railway company was not 
sufficiently established. . erat 

The main ground of the suit was that the defendant was negligent in failing to have 
the body carried on the first train, as was agreed with the Pennsylvama agents. But 
the Supreme Court holds: “The fact that a through passage 1s sold over a receiving 
and connecting line does not show such relation between the lines as to render the 
terminal line prima facie liable for any breach of contract or duty on the part of the 
receiving line. . . . The responsability peculiar to a common carrier is not devolved 
on the next connecting carrier until the receiving carrier has delivered the goods to 
the former with directions for their shipment, the place of destination, and to whom 
consigned. Until this 1s done, the relation of common carrier is not established between 
the shipper and the connecting carrier. . . . . To relieve the first carrier from 
further lability and charge the second carrier, it is necessary that the goods be deliv- 
ered or ipropeny tendered by the first carrier to the second” 

In this case the eels evidence of a delivery of the corpse by the Pennsylvania road 
to defendant was found in plaintiff's statement that he saw the coffin standing on the 
platform in Washington. On this phase the court said. “In the absence of any evi- 
dence showing a course of dealing between these carriers by which placing and leavin 
a coffined body on a depot truck in the neighborhood of the terminal carrier’s tra 
constituted a tender or delivery to it for immedisate transportation over its line, no infer- 
ence can justly arise of a default on its part . . The burden of proof was upon 
the plaintiff to show a tender or delivery of the corpse by the receiving carrier to the 
terminal carrier in reasonable time for transportation on plaintiff's train, as an essential 
foundation for the breach of the duty charged.” 

On a rehearing of the case on appeal, it was argued in plaintiffs favor that it must 
be presumed, in the absence on a showing on the part of the defendant railway com- 
pany, that the delay im transporting the body occurred on the line of the terminal car- 
rier But the court said that the presumption could not be mdulged in this case, 
because it appeared that the coffin had been removed by the Pennsylvania Railroad's 
employees at Washington and that the five or ten minutes that it had remained on the 
truck before the train left over defendant’s line was not sufficiently long to charge 
defendant with knowledge of its presence, in the absence of any direct information to 
defendant that the body was there. 

In the case of Hull v. Louisville and Nashville Railroad Company, 68 Southwest- 
ern Reporter 433, the Kentucky Court of Appeals decided that $1,640 was excessive 
recovery for delayed transportation of a body where the only result was to postpone 
interment from one afternoon until] the next morning; it appearing that the condition 
of the body was not such as to require speedy interment The court said: “No sound 
distinction can be maintained between the Telegraph cases and this case. They rest 
upon the principle that damages naturally resulting from a wrongful act, and fairly 
within the contemplation of the parties, may be recovered The logic of appellant’s 
position, if followed, would lead to the conclusion that if it had lost this corpse, how- 
ever negligently, no action could be maintamed, at least for any substantial recovery, 
For if there 1s no property in a corpse, and there can be no recovery for mental suffering 
for the failure to carry and deliver it at the proper time, then for a very great wrong 
there would be practically no remedy. . The damages for the loss of a corpse 
and those for the delay in delivering it differ only in degree.” 


The Arkansas Supreme Court refused to hold a railway company liable for 
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mental anguish of bereaved relatives who were indirectly prevented from attending a 
funeral by reason of failure of a train to stop at a flag station when properly flagged. 
(Mizell v.C, R.I & P. Ry. Co., 175 Southwestern Reporter 396.) Had that train heen 
the only means available to reach the place of funeral, the company would, no doubt, 
have been liable But it appeared that plaintiff undertook to walk some distance to 
a place where another train could be taken, and was prevented from adopting this 
latter means of going to the funeral only by reason of becoming 111 while walking through 
the rain to the second station The court holds that the connection between plaintiff’s 
grief, and the defendant’s failure to stop its train was too remote to afford a basis for 
recovery. 


SECTION 115 MISTREATMENT OF BopiES 


There is no liability in damages for mental anguish of surviving relatives on account 
of an accident in handling a dead body, unless the accident be caused by willfulness 
This is to be taken as a fair statement of a general rule of law applying in most of 
the states, according to a decision handed down by the Vermont Supreme Court in the 
case of Nichols v Central Vermont Railway Co, 109 Atlantic Reporter, 905 

This suit mvolved a claim against a railway company whose employee so negli- 
gently moved an express truck on a station platform that a box containing the body 
of plaintiff's son was precipitated upon a truck, resulting in slight bruising of the body 
and its disarrangement 1n the casket 

At the conclusion of the trial the trial judge dismissed the suit on the ground that 
the law did not warrant an award of damages for mere mental suffering experienced 
by plaintiff under the circumstances. Affirming this conclusion on appeal the Vermont 

upreme Court said, in part: 

“While it appeared that the plaintiff's husband [the deceased’s stepfather] paid 
for the transportation of the corpse and was named 1n the ticket as the escort thereof, 
she and not her husband was the next of kin of the deceased, and consequently had a 
mght in the body that was invaded by the negligent act of the defendant. It 1s undoubt- 
edly the law that, while a dead body is not considered as property in the technical 
sense of the word, yet the law recognizes a right somewhat akin to property, arising 
out of the duty of the nearest relative to bury their dead, which authorizes and requires 
them to take possession of the dead body for the purpose of burial. The right is a per- 
sonal and exclusive right to the custody and possession of the remains, and in the 
absence of testamentary disposition, belongs to the surviving husband or wife, 1f any, 
or, 1f there be none, then to the next of kin. Note, Ann Cas 1918D, 733. It is a right 
which the law will recognize and enforce by appropriate remedy, and includes the 
right to have the corpse in the same condition in which it was when death supervened. 

¢ have no occasion to consider whether the contract relation of plaintiff’s husband to 
the transportation of the corpse would, in the circumstances, enable him to maintain an 
action for damages; nor is it necessary to the decision of the case as presented on 
review to consider whether damages other than for mental suffering are recoverable 
in an action of this character. : ' 

“Conceding for the purposes of discussion that the happening of this accident, 
shocking to the plaintiff’s sensibilities as 1t must have been, and we can readily see 
that it would naturally occasion acute mental distress, was an invasion of her legal 
pes, it does not follow that damages for such suffering are necessarily recoverable 
The precise question 1s whether damages for mental suffering independent of physical 
injury are recoverable when occasioned by the mere negligent conduct of the defend- 
ant It 1s at once apparent that the inquiry excludes those cases where the mental 
suffering is occasioned by physical injury, and the still wider range of cases where it 
is the result of willful or malicious conduct on the part of the wrongdoer ” 

Right of a son to recover damages against a railway company for mistreatment 
of a box or casket containing the remains of his mother was upheld by the Missouri 
Suprem Court in the case of Wall v. St. Louis & San Francisco Railroad Co., 182 
Southwestern Reporter, 1057. ; ‘ 

The first point sought to be made by the defendant against the right to maintain 
the suit was that plaintiff was only one of several children who were equally entitled 
to recover, if at all, and that the others had not been joined as parties to the suit. 
The other point was that the verdict of $500 punitive damages returned by the jury 
was grossly excessive Both objections were decided against the railway company. 

laintiff and several witnesses in his behalf testified that when the box and casket 


. containing his mother’s body were being unloaded at a railway junction a baggage- 


man pushed one end of the box onto a truck, threw the other end out of the car door 
and then threw a heavy trunk on top of the box Thereupon the plaintiff requested 


~ the baggageman not to do that, stating that the box contained his mother’s body. The 
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baggageman replied, “To hell with it,” and delivered himself of a few profane and 
vulgar epithets directed to the failure of assistance. He continued to throw trunks on 
the box until he had three on 1t and bent the thumbscrews of the box down and burst 
the sides of the box 

In affirming the yudgment in plaintiff's favor, the Supreme Court said 

“The right to recover in this case, as discussed by the St. Lours Court of Appeals 
when the case was there, is not a property right in the commercial sense, but a right, 
as defendant concedes of the near of kin to possess and control the body for the pur- 
pose of a decent burial . . The plamtff being the person who had undertaken 
to perform the duty of giving his deceased mother a decent burial, and being the only 
person who was affccted financially by the actual damages to the box furnished exclu- 
sively by him, and being also the only person who observed or was dircctly affected by 
the outrages committed by the baggageman, he was the proper and only party entitled 
to sue The theory contended for m behalf of the defendant, if appled, would lead to 
absurd results. According to that contention, babes and far-away relatives, who never 
knew of the disyraceful occurrences, would be necessary parties, those who suffered 
no pecumary loss would have to be made parties, and as to them no punitive dama 
could be assessed The contention that the pumitive damages are excessive 
1s based on the assertion that thcy bear no just proportion to the actual damages found, 
and hence this indicates passion and prejudice . The utter and wicked disregard 
with which the employee of defendant in this case treated the remains of plaintiff’s 
deceased mother, when plaintiff was undertaking to perform his sad duty thereto, were 
such that we are convinced that the punishment administered by the jury 1s extremely 
moderate ” 

And a decision of the Minnesota Supreme Court in the case of Lindh v. Great 
Northern Railway Company, 99 Minn 408, sustained a judgment against the railway 
company for $1,000 on account of the following stated circumstances The company 
undertook to transport the body of plaintiff’s wife In taking the casket through a 
certain station it became necessary to transfer the same to another of the company’s 
trains In so doing defendant’s employces carelessly left the casket out of doors upon 
a railroad truck and exposed it to rain, ignoring plaintiff’s request to place the truck 
under cover, so that the ram might not get into the casket and injure the same or dis- 
figure the remains As a result the casket was soiled and the body disfigured. Plain- 
tiff brought suit to recover damages for the mental anguish suffered by him and was 
awarded judgment as above stated 

In holding that a railway company was liable for permitting a coffin to remain 
exposed to the weathcr on a station platform so that it and the body in it became 
damaged by rain, the Georgia Supreme Court said in the case of Wilson v Louwsville 
and Nashville Railroad Company “Death 1s unique . - A corpse in some 
respects 1s the strangest thing on carth. ie It must be laid away. And the 
law—that rule of action which touches all human things—must touch also this thing 
in death. It 1s not surprising that the law relating to this mystery of what death 
leaves behind cannot be preciscly brought within the Icttcer of all the rules regarding 
corn, lumber and pig-iron And yet the body must be buried or disposed of If buried, 
it must be carried to the place of burial And the flaw, in sts all-sufficiency, must fure 
nish some rule by legislative enactment, or analogy, or based on some sound legal prin- 
ciple, by which to determine between the living questions of the disposition of the 
dead and rights surrounding their bodies In doing this, the courts wili not close their 
eyes to the customs and necessities of civilization in dealing with the dead, and those 
sentiments connected with decently disposing of the remams of the departed which 
furnish one ground of difference between men and brutes” The court then goes into 
an exhaustive review of the history of burials and of the growth of legal interest m 
bodies, and in concluding says “It certainly cannot be said by the defendant com- 
pany that a corpse 1s sufficiently property for a ratlroad to receive and accept pay for 
its transportation, but 1s not sufficiently property to authorize a recovery for a breach 
of duty arising therefrom, or to prevent any duty from arising under such circume 
stances If it received this body to be transported for hire, st was bound to discharge 
the duties arising from so doing, and for a failure to do so would be hable to an 
action.” The court cites a Kentucky case where a railway company was held to be 
liable for in) ury to a corpse, caused by a collision between a train of the company and the 
hearse in which the body was being carried, due to negligence of the company. 

Liability to surviving relatives for damages on account of rough handling of a coffin 
containing a body is upheld by the Alabama Court of Appeals in the case of Birming- 
ham Tra--fer Company v Still, 61 Southern Reporter, 611 The transfer company 
was euiployea hv plaintiff to transfer a coffin contaiming his dead infant seven bi 
frova onc railway station to another in Birmingham, at a charge of $2.50 The coffin 
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was placed on a one-horse dray, and when it arrived at the station where the father 
was waiting its arrival, the coffin was piled in with trunks, some of the trunks being 
over the coffin, and the negro men in charge were sitting on the trunks, Plairtiff sued 
the transfer company for damages claimed because of failure to transport the body in 
the manner contemplated by the contract, and for mental suffering occasioned by the 
treatment to which the coffin was subjected From a judgment im plaintiff’s favor, 
the company appcaled, insisting that damages for mental pain and suffering are not 
recoveruble in a case of this nature, and that the improper and wrongful treatment of 
a dead body, where there 1s no mutilation or physical injury to the corpse, cannot be 
made the basis of a recovery of damages for mental pain and suffering by the next 
of kin, although it was conceded by the company that the next of kin have the right 
to the custody of the body for the purposes of burial The Alabama Court of 
Appeals refused to “subscribe to such a proposition,” saying in part 

“Phe right of a father to care for, watch over, and bury, the dead body of his 
minor child has always been recognized and protected by the law; and whenever a legal 
right 1s violated or trespassed upon in this connection a real remedy 1s afforded by the 
law. In this case the evidence shows that the father was taking the corpse of his 214- 
year-old daughter to us earthly resting place, and contracted with the defendant 

- . to carry it in a suitable and befitting manner, with duc regard to the feclings 
and sensibihties of a parcnt thus situated That this distance was but six or seven 
blocks, and that a price of $2.50 was exacted and paid for the service, and that the charge 
for carrying a trunk or other ordirury article of baggige of the same bulk and weight 
between these two points was 25 cents, were facts sufficient, in themselves, to show that 
the parties contemplated a different service from that given, which was shown by prac- 
tically the uncontradicted evidence to be that the corpse was carried in a way naturally 
calculated to wound the feclings of the afflicted father, and in the same manner as a 
trunk or other ordinary piece of baggage would be hauled through the streets, that is, 
on a dray, mingled together with several trunks, on which two negro men 3n sole charge 
were sitting As was appositely said by the court in the opimion in the recent case of 
Douglas v Stokes, 149 Ky, 506, 500, 149 Southwestern Reporter, 849, 850 ‘The most 
tender affections of the human heart cluster about the body of one’s dead child A man 
may recover for any injury or indignity done the body, and 1t would be a reproach to 
the law if physical injuries might be recovered for and not those incorporeal myuries 
which would cause much greater suffermg and humiliation’ . . . Although, 
strictly speaking, there 1s no right of property in a dead body, the might of a parent, 
who has the custody of the remains of his dead child for burial, to recover for the 
injury to his feelings by any indignity purposely or wrongfully perpetrated upon the 
corpse of the child has been directly or by proper analogy recognized in many well con- 
sidered cases ” 

Where a corpse 1s shipped from onc state to another under a through transporta- 
tion contract, the carrying railway or express company’s breach of its implied agree- 
ment to use due care in handling the remains does not entitle an aggrived relative to 
recover damages for mere mental anguish suffered in consequence of carless handling. 
This 1s the main point decided by the Alabama Supreme Court recently in the case of 
Deavors v Southern Express Co, 76 Southern Reporter, 288 Plaintiff’s brother died 
at a Kansas town and the remains were shipped through by express to plaintiff The 
body arrived at its destination im Alabama early in the morning, and there being no one 
present to receive it, and no might agent at the station, the coffin was placed under a 
leaky shed by the traimmen As a result rain caused the body and shroud to become 
wet Plaintiff sued for damages, but the courts decided that there was no right to 
recover under the circumstances, because it was an interstate shipment and federal laws 
do not permit recovery for mere mental anguish m such cases 

The Supreme Court holds, however, that as to shipments made wholly within the 
state of Alabama a different rule applies The decision recognizes that there is a limited 
property right in dead bodies, which courts will protect, even though such bodies are not 
to be treated as property in a strict sense E 

Numerous decisions of the Alabama and Kentucky courts are cited on the point 
that recovery may be had against telegraph companies for negligent handling of intra- 
state messages relating to deaths, burials and funerals of near relatives The Kentucky 
Court of Appeals 15 quoted as saying’ 

“The most tender affections of the human heart cluster about the body of one’s 
dead child A man may recover for any injury or indignity done the body, and it would 
be a reproach to the law 1f physical inyurics might be recovered for, and not those incor- 
poreal injuries which sue cause much greater suffering and humihation” 

In this Kentucky case it was held that a parent has the mght to recover damages 
for menta! pain and suffering caused by unauthorized use of a photograph of his dead 
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children’s nude and deformed bodies, as constituting a violation of the parent's right of 
privacy of the bodies of his dead children 

Ina Wisconsin case, it has been decided that exemplary damages might be recovered 
for depriving the plaintiff of the use of a hearse and stopping it as he was burying 
the body of his child, although it was held in that case that as there was no actual 
damage or physical injury there could be no recovery for mental suffering. 


Secrion 116 Lrapimity For HUMILIATING PASSENGERS 


A decision of the South Carolina Supreme Court adjudicates rights of a surviving 
relative or friend to recover damages against a railway company for a wrongful act 
connected with the transportation of a dead body 

Plaintiff, as brother-in-law of a decedent, was entrusted with arrangements for 
the transportation of the Jatter’s body by train to the place of burial He bought a 
ticket for carriage of the corpse as well as one for himself, and the funeral director 
obtained the proper check for the body from the baggage agent But notwithstanding he 
had no right to do so, the ticket collector on the train not only demanded fare for the 
corpse, but exacted 70 cents more than the legal rate, all, of course to plaintiff's dis- 
comfort and humiliation Plaintiff brought suit, and in affirming judgment in his favor 
against the railway company for $600 damages the Supreme Court of South Carolina 
recognized that, as the person deputed by the surviving relatives to accompany the body 
to the place of burial, he was entitled to be unmolested The court adds: 

“While it has been decided in Griffith v Railway Company, 23 S C 25, 55 American 
Reports 1, that under the common law there can be no property in a corpse, and that 
decision was correct on the facts presented in that case, it is to be remembered that the 
common flaw of England had nothing to do with burial of deccased persons, etc, but 
that the ecclesiastic court had jurisdiction over such matters, and not the courts of the 
common law. This court will not commit itself to such a barbarous and savage doctrine 
as to hold that when a person dicd, no one has such a property interest in the body as to 
see the body decently interred, and the resting-place uninterfered with; and a relative or 
friend has a right to see that the body 1s protected, and these feelings in relation thereto 
protected The case at bar shows that plaintiff had a peculiar interest as custodian by 
appointment of the husband and as a relative to carry the body to its final resting- 
place , . . It was held in Kelly v Tiner, 91 S C 41,74 S E 30, that a relative 
or friend had the right to prevent the desecration of a graveyard where relatives or 
friends were buried, and certainly in the case at bar the plaintiff under the facts of the 
case had the right to prevent any indignity to the corpse which was being transported 
for burial under threat of compulsion by ticket collector, and by means of such com: 
pulsion money was wrongfully and unlawfully extorted from plaintiff.” 


Section 117. Ricuts aT Rarwway StTaTIONs 


The right of one to recover damages for injury sustained on the premises of another 
depends largely upon the circumstances under which the injured person was present at 
the time and place. In such cases, the question usually arises, “Was he a trespasser?” 
According to both law and common sense this is an important test of liability 

It is uniformly held by the courts that, as against a trespasser, an owner or occupant 
of premises is bound to do nothing wantonly tending to injure him In other words, the 
fact that one positively forbidden to enter an undertaking establishment disregards the 
prohibition and comes on the place gives no right to deliberately expose him to a pitfall, 
although, of course, all reasonable forces may be used to eject him from the premises. 
But, as a general rule, a trespasser, pure and simple, runs the risk of dangerous conditions 
permitted to exist on the premises 

_A higher degree of care must be exercised toward those persons who are expressly 
or soplicty invited to visit the premises. The maintenance of an undertaking establish- 
ment, or other place of business, stands as a mute invitation to the public to call and trans- 
act business there Hence, it 1s well settled that a funcral director must keep every part 
of the premises to which he permits his business visitors to go in reasonably safe condi- 
tion To permit a stumbling block or pitfall to exist im a show-room under cireum- 
stances naturally tending to injure some unwary customer, 1s to invite a personal 
injury lawsuit In short, the proprictor of every place of business 1s bound to use that 
degree of care for the safety of his business visitors that reasonably 1s to be expected 
of any ordinarily careful man A reciprocal duty rests on the visitor to exercise his own 
faculties in the interest of his own safety 

‘These general principles of the law of negligence apply to railway station premises 
A higher duty rests upon the railway company to guard the personal safety of passengers 
than of loafers and trespassers 

While hittle difficulty is encountered by the courts in discriminating between the rights 
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of trespassers and of passengers on and about station premises, it is not always an easy 
matter to determine the rights of persons who are not passengers and yet are not trese 
passers For example, the funeral director who escorts a funeral party to a station, 
making all necessary transportation arrangements, etc, is neither a passenger nor a tres- 
passer. What are his rights? 

A solution of this practical question 1s found in a decision handed down by the 
Oklahoma Supreme Court in the case of Stacy v St Louis & San Francisco Railroad Co., 
171 Pacific Reporter, 870 

In thts case plaintiff sued for damages sustained by her in stumbling over a piece of 
pipe lying on a station platform one dark evening as she was walking toward the baggage 
car of a train to watch the loading of the remains of a friend It was claimed that the 
railway company was negligent in permitting the pipe to remain as it was, especially as 
the platform was but dimly lighted Plaintiff had no duties to perform in connection with 
the shipment of the body, and merely went to the station to sce the funeral party off 
In upholding the right of such visitors to railway stations to rely upon the safety of all 
parts of the premiscs to which the railway company might reasonably expect them to go, 
the court goes still farther by plainly intimating that any one having legitrmate business 
at a railway station in connection with the shipment or receipt of a body has just as much 
right to be protected against injury occurring through neglect of the company to keep 
ne premises in reasonably safe condition as has a passenger departing from or arriving at 

e station 

I quote the following pertinent language used by the Oklahoma court: 

“One who goes upon the premises of a ratlway company to transact business with 
it, or its agents, or who is there by invitation of the company, express or implied, 15 
lawfully there, and the railway company owes him a duty of using ordinary care in the 
construction and maintenance of its depot and platforms to avoid injuring him” 

After citing decisions to the effect that persons going to depots to greet or to say 
farewell to friends and relatives are entitled to protection against injury through defective 
casey of the parts of the premises to which they are permitted to go, the court 
proceeds: 

“It 1s true that these cases do not refer to persons accompanying a corpse, but it 
cannot be gainsaid that there 1s a duty to the remains of the dead on their way to their 
last resting place, as well as to the living The same tender feelings which draw friends 
and relations to be with the traveler at the hour of his arrival or departure urge care and 
attention to the remains of the dead A corpse is the proper subject of a shipment by 
rail, and for it is purchased a passenger ticket We are unwilling to hold that a person 
may not, under proper conditions, accompany a corpse to a train, upon which it is about 
to be shipped without becoming a trespasser upon the carrier’s property But it does not 
follow that the plaintiff in this case 1s protected by the rule announced. The evidence 
tended to show strongly that she came to the depot to comfort Mrs Gossett She did not 
accompany the corpse, nor, so far as the record shows, did she have anything to do with 
the loading, transportation, or procuring tichets for the corpse. She might have come to 
the depot as accompanying Mrs Gossett and to bid good-bye to Hazelrigg, and by reason 
thereof have become invitee of the carrier to whom 1t would owe a duty of ordinary care 
to see that she was not injured while going about the business legitimately connected with 
the object for which she came, and yet, 1f she abandoned those objects, and out of idle 
curiosity went to see the loading of the corpse, with which she had nothing to do, she 
would lose her status as an invitee and become a bare licensee, and, if mjured otherwise 
than by lack of reasonable care, upon a part of the premises where the carrying out of the 
original obyects of her visit would not reasonably have taken her, the carrier would not be 
lable. The evidence strongly tends to show that this is exactly what occurred, but there 
was some evidence which made her mtention and objects in going to see the loading of 
the corpse, and linked «herewith her status as an invitee or bare licensee at that time, a 
question for the jury under proper instructions of the court . . . f 

“Passengers, invitees, or others bearing similar relations to railway companies are 
not required to place themselves in straight jackets upon their arrival at stations, in 
which they must remain while awaiting the arrival of their train, or the departure or 
arrival of their friends Such persons are entitled to reasonable freedom of action upon 
the platforms provided by the company for their accommodation and convenience, and 
the company is under obligation to keep in a safe condition all portions of their platform 
to which such persons do or would naturally resort Whether the place where the 
plaintiff was injured was a place where she would naturally or ordinarily be likely to 


go is a question of fact for the jury.” 


191 


CHAPTER XXIII 


FUNERAL DIRECTOR AND EMBALMER IN VARIOUS 
RELATIONSHIPS 


Section 118. As a CARRILR OF PASSENGFRS 


NOTE The hability of funeral directors for injuries to funeral passengers 19 treated in 
Section 107 


A funeral director who uses his automobile for hire m carrying families of deccased 
persons and thur friends from residence to cemeteries and return wile conducting 
funerals 1s cngaged in the “occupation of carrying passengers for hire,” within the mean- 
ing of an ordinance of a city umposing a license ta. upon such occupation 

‘Lhis 15 the gist of the holding of the Washington Supreme Court in the case of 
City of Spokane v Knight, 172 Pacific Reporter, 823 The court affirmed a conviction 
of Mr Kaight in the Spot ane police court and the imposition of a fine, in this proceeding 
which was doubtless a friendly one for the purpose of determining the validity of the 
ordinance 

From the facts of the case it appcars that Mr Knight owned an automobile used by 
him personally in goin, about the transaction of his business The car was not kept for 
hire gencrally, but wis used m carrying members of funeral partics to and from ceme- 
teries, on which occasions he made a special charge for use of the car, im addition to 
other services rendered by him as undertaker Mr Kmeght had complied with the state 
law relating to the registration of motor vehicles, and, acting under legal advice, sought 
to establish the print that a license tax could not be imposed by the city against use of 
a motor velucle licensed by the state This attempt failed, however, the Supreme Court 
saying 

% “At the t'me of so carrying those passengers for hire by appellant there was in force 
an ordinance of the city teading in part as follows 


“*Every person, firm or corporation who shall by means of any vehicle carry any 
person or persons to or from any point within the corporate hmits of the city of Spokane 
for hire shall pay a heense fee of five dollars ($500) per year for every velucle so used 
Provided, that nothing herein contained shall be considered to apply to railroad or street 
railroad cars, or hearses, ambulances or velucles used exclusively for carrying pallbearers, 
nor to stages running on regular schedule to points outside the city’ 

“There was alco then in force chapter 142 of the Laws of 1915, section 34 thereof 
reading in part as follows 

“*The local authorities shall have no power to pass or enforce any ordinance, rule or 
regulation requiring of tne owner or opcrator of any motor vehicle, any license other than 
an occupation heense or tix which may be levied m only one city or town when such motor 
vehicle 15 engaged in intercity service, or permit to use the public highways except as 
herein provided or to exclude or to prohibit any motor vchiclu whose owner has complied 
with the provisions of tlis act from the free use of the public highways, and all such 


Ente ordinances and regulations now in force 2re hereby declared to be of no validity 
or effect 


“It is contended in appellant's behalf that the provisions of the ordinance above 
quoted were rendcred void by the enactment of section 33 of the Laws of 1915, above 
quotcd from, and that the city was thereby divested of the powers to enforce the license 
provisions of the ordinance It seems to us that but a casual reading of the law shows 
that this contention 1s untenable The quoted portion of the ordinance purports to do 
nothing more than require the payment of an ‘occupation license tax,’ and the law plainly 
reserves this powcr in local authorities though it 1n general terms prohibits local authori- 
ties from regulating the use of automobiles The portion of the ordinance brought to 
our attention does not indicate that the license tax herein provided for 1s anything more 
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than a revenue measure. The ordinance seems to wus to clearly fall withi 
which the legislature has reserved to the local authorities “At iotan) Mec ha 

“Contention 1s further made in appellant's behalf that by the operation of his auto- 
mobile for hire in the manner he admits he operated it fur hire on the occasion im question 
and other like occasions he was not doing so as an occupation, The argument seems 
to be that his occupation was only that of an undertaker. Plainly this operation of 
his automobile for hire was not within any of the exemptions from the license tax speci- 
fied in the ordinance The argument 1s, in effect, that appellant could furnish and operate 
for hire all the passenger carrying vehicles attending funerals conducted by him without 
paying the ordinance license tax therefore? We are of the opimion that while, generally 
speaking, appellant’s occupation was that of an undertaker, he was also engaged in the 
occupation of carrying passengers for hire when he operated his automobile as he did 
on the occasion in question and when he so opcrated it for hire on other lke occasions.” 

But provisions of the Illinois Workmen’s Compensation Act, which entitle the em- 
ployees of one engaged in the occupation of carrying passengers by land to an award 
to cover injuries sustained in the court of their employment, regardless of any question 
of negligence, cannot be applied in a case where the chauffeur of a limousine, hired by 
one funeral director to another to carry passengers to a funcral was injured, holds the 
decision of the Itinois Supreme Court handed down 1m the case of F. W Hochspeicr, Inc, 
v. Industrial Board of Illinois, 116 Northeastern Reporter, 121. 

Plaintiff was engaged in the undertaking business mn Chicago, under a charter incor- 
Porating it for the purpose of conducting the business of undertaking, operating under- 
taking rooms, conducting funerals, and hiring and operating necessary vehicles and cars 
for the transportation of passengers, packages, and freight in connection with such busi- 
ness The corporation owned, besides a hearse, ambulance, wagons, and teams, three 
limousine cars used in carrying passengers to funerals and burials 

One of the company’s chauffeurs was directed to take his car and operate it in 
cafrying passengers to a funeral conducted by another funeral director While re- 
turning from the cemetery his car collided with a strect car, resulting in his fatal injury 
His widow claimed compensation under the Illinois laws, and the State Industrial Board 
and the Circuit Court successively confirmed an award aggregating $3,500 to be paid im 
weekly installments But the Supreme Court has reversed the decision on the under- 
taking company's appeal. After referring to the fact that the question of liability turned 
on the point whether the company was engaged in the business “carriage by land,” the 
higher court said 

“It 1s not claimed that one engaged in the business of undertaking is subject to the 
Provisions of the act, in the absence of an election to come under it. The contention is 
that, by hirmg its cars and drivers to others, plaintiff in error became a carrier of pas- 
sengers by land, and hable to provide compensation to injured employees under the 
provisions of the act The purpose for which plaintiff in error kept cars and employed 
drivers was to enable it to catry on its business of undertaking and conducting funerals 
The use of cars and vehicles to carry passengers was an incident to that business, and 
the chauffeur, while engaged 1n driving cars to funerals and burtals conducted by plaintiff 
in error, was not engaged in any of the hazardous occupations enumerated 1n the statute. 

arrying passengers on such occasions did not constitute plamtiff in error a carrier by 
land, within the meaning of the statute 

“The business of operating undertaking rooms and conducting funerals, for which 
purpose plaintiff sm error was incorporated, is not an employment which 1s mentioned in 
the statute as extra-hazardous, and the operation of cars kept for and driven to carry 
persons to funerals and burrals conducted by plaintiff in error 1s an incident to the busi- 
ness, and would not make it a carricr, so as to bring the occupation or business under the 
provisions of the statute, 

“Cars were not kept by plaintiff in error for the purpose of hiring them to carry 
passengers to funcrals, but were only occasionally hired to other undertakers for that pur- 
pose How often they were let to other undertakers does not appear, but the proof 1s 
that it was a custom among undertakers that, when one had need of extra cars for a 
burial, he would hire from other undertakers the number needed We do not think that 
such use of plaintiff in error’s cars brings it within the provisions of the statute as to 
carrier by land and subjects tt to the lability under the Workmen’s Compensation Act, 
when it would not have heen hable under said act 1f Neumann had been driving the car to 
a burial conducted by plaintiff in error” 


Srcrion 119 Ricnts Unper Worxmen’s Covrrnsation Acts 


The New York Workmen's Compensation Act, providing for allowances against em- 
ployers in certain hazardous industries on account of injuries to employees was brought 
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in relation to the undertaker in the case of State industrial Commission y Newman, 118 
Northeastern Reporter, 794, decided by the New York Court of Appeals. 

The act provided for an allowance of reasonable funeral expenses, not exceeding 
$100, 1. case of fatal injury Another section of the law provided that where an employee 
subject to the act dicd, caving no “persons entitled to compensation,” $100 should be paid 
over to the state treasurer to constitute a fund for the benefit of other unfortunate em- 
ployees who sustained certain repeated myuries 

In the case above cited, an employee had died without leaying dependent relatives 
and $100 was awarded the funeral directo. who interred her remains in payment for 
funeral expenses Because of this award it was claimed that the funeral director was 
a “person cmiticd to compensation” within the statute referred to, and that therefore 
there was no wirrant for any payment to the state treasurer under the other stitute 
referred to. But the court decided that his contention was unsound, that the quoted 
phrase refers to dependent relatives; and that the award to a funcral director cannot be 
regarded as “compensation,” which 1s used in this law in the sense of accident or death 
benefits. 

Sec, also, preceding section 


q 
Section 120. As an AssoctaTion MEWBER 


The Kentucky Court of Appeals held, in the case of Funeral Directors’ Association 
v Bax, 157 Southwestern Reporter, 922, that a member of an incorporated funeral direc- 
tors’ assaciation, who used an auto vchicle for the transportation of bodies of the poor 
to medical institutions or places of burial, was not subject to suspension from the associa- 
tion as for violuting a resolution of the association forbidding the use of auto vehicles for 
“funeral purposes” without the approval of the association, the court holding that the 
word “funeral,” as used in tne resolution, contemplated a burial in a cenictery in the 
presence of the family and friends of the deceased The court adds, however “Of course 
the burial of the poor, when the obsequies are attended by their families or friends or 
acquaintances, however few the number or humble the equipage, 1s as much a funeral as 1f 
the interment were attended with all the pomp and ceremony that accompanies the burial 
of the rich” 

Section 121 Ricnts oN PRIVATE PREMISES 


A funeral director did not render himself habie as for trespass or assault in return- 
ing 2 body to a house where he received it, on default in payment of his charges, holds the 
Michigan Supreme Court in the case of Alexander v Pacholck, 192 Northwestern Re- 
porter, 652 The court, also, ruled that any fright or mental distress suffered by the 
plaintiff, wife of the houschold, could not be made a basis for a damage claim, unless 
accompanied by physical injury 

Defendant conducts an undertaking business in Detroit, and was called by plaintiff, 
or some one 1n her household, and advised that an infant had died in her house during the 
preceding night, and he was requested to come and take charge of and bury it Defcnd- 
ant’s assistant at once repaired to plaintiff’s home, and found that the baby belonged 
toa Mrs Lago, who had been a guest for several weeks at plaintiff's home The baby 
had prematurely arrived, and was slightly deformed in its forehead Mrs Lago made 
arrangements with the assistant to take the baby to the funeral parlors, prepare it for 
burial, and inter 1t ~The mother did not care to have a funcral at plaintiff’s house The 
price agreed upon for defendant's services was $39 Mrs Lago accompanied defendant 
to the parlors, where the death certificate and other details were arranged When she 
left she advised defendant she would pay him the following morning She did not do so, 
and betwcen the hours of 11 and 12 in the forenoon, defendant's assistant placed the 
body in the car and went to plaintiff’s house, and inqmred for Mrs Lago He was 
advised that she was not in He then inquired who was going to pay for the burial. 
Plaintiff replied she did not know; she was not Defendant then said to her that he would 
have to have his pay or would he obliged to leave the body The assistant then went to 
the car, and took the contaimer in which the hody had been placed, went into the house, 
opened it and laid the clothing on the davenport from which he had taken the body the 
morning before When plaintiff saw that he was preparing to leave the body she yrelded 
and gave him his money, whereupon defendant replaced the clothes in the container and 
left plaintiff’s premises, and afterward buried it in accordance with the agreement 

Plaintiff cl simed that she was so horrified and frightened over the threat of defendant 
to leave the body of the deformed child that she fainted after defendant left her house, 
and that ten days fater she suffered a miscarriage by reason thereof, and was made sick for 
several days thereafter At the conclusion of the proofs defendant requested a directed 
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verdict, but the trial court overruled the motion, and submitted the question to the jury 
ae considering the question for a time, they awarded plaintiff damages in the sum 
Ce) 00, 
ru he Supreme Court reversed judgment in plaintiff’s favor for reasons stated as 
‘ollows: 

“Counsel for plaintiff make the argument that defendant was a trespasser when he 
went back into the house the second time to return the body, because he went in without 
knocking We have serious doubt whether this 1s a matertal fact. If he were a trespasser 

e was a trespasser on the real estate, and did not inflict any damage upon plaintiff's 
set But, in any event, we do not think he was a trespasser on the premises In the 

rst instance he was invited to come on the premises by Mrs Lago, a guest of plaintiff, 
and with plaintiff's consent He was still engaged in the business for which he was 
invited to come onto the premises On this visit he knocked at the door and was admitted 
After he had talked with plaintiff and learned he was not gotng to be paid, he went ovt to 
the car to gct the body to return it to the place from which he had taken it the day 
before. When he returned with the body he would not be expected to knock before en- 
tering, any more than a peddler who had been regularly admitted and returiued to his 
wagon to get some goods to exhibit Defendant had an implied, 1f not an express, 
license to go upon the premises as he did 25 Cyc 632 

“It is asserted, but not argued, by plaintiff's counsel that when defendant made this 
visit and returned the body, he was guilty of an assault There 15 nothing in the record 
that has been called to our attention which would support this assertion It 1s not 
shown that defendant offered any physical violence, or that he threatened her, or that 
any such thing was contemplated by defendant Unless there was a threat or offer on the 
ees of a to do plaintiff physical mjury, there was no assault, within the law 
3 Cyc 1066. : 

“Whatever may be the merits of the respective rules of damage, this court has aligned 
itself with those courts which hold that no damages can Le assessed for fright or mental 
distress unless accompanied with physical injury The case 1s devoid of any evidence of 
assault, and if we apply the rule laid down in Nelson v Crawford the dcfendant was 
entitled to a directed verdict. The trial court was mm crror in not granting defendant's 
motion. 


Section 122. IN Buyinc Cemetery Lots 


A Kansas funeral director asked concerning his right to sell one-half of a cemetery 
lot when persons fail to pay for it after burying their dead on one side of the lot “We 
have a good many cases of this kind,” he wrote, “where the partics failed to pay for 
the funeral expenses or cemetery lot, and as we must stand good for the lot, we are 
obliged to pay for 1t The cemetery association will make out the deed to us since we 
did the paying” 

If the funeral director holds unqualified title to the lot, there appears to be no 
reason why he cannot dispose of that part of the lot not devoted to graves already 
made, where the persons arranging for the burial have failed to complete payment for the 
lot, in which case, of course, they are entitled to a transfer of title to the lot 

Section 2266 of the Kansas Statutes, 1915, relating to cemetery corporations, pro- 
vides that “Every lot sold and conveyed in such cemetery shall be held by the proprietor, 
for the purpose of se>ulture only, and shall not be subject to attachment or execution 
Provided, That where such corporation has agreed to convey a certain lot or lots to 
a purchaser, and such purchaser has failed for a pertod of one year following the date 
of such agreen.ent to pay the purchase price therefor, such agreement, at the option 
and election of the cemetery corporation, shall be and remain canceled, void, and of no 
effect Provided, further, That 1f within the said period of one year the purchaser shall 
cause any dead person to be buried upon said lot or lots, so agreed to be sold, that por- 
tion of said lot or lots actually occupied by the said grave and a strip of 
ground one foot wide adjacent . shall not be sold by such cemetery cor- 
poration to any other person, or persons, but, if the purchaser shall voluntarily remove 
or cause to be removed the dead person . such corporation may convey, sell 
and dispose of such grave and the ground so surrounding the same as above described 
to any other persons or persons ” , ; 

It seems to us that a funcral director should avoid complicatons of this kind when- 
ever possible Why he should obligate himself beyond acting as mere agent for his 
patrons in arranging for grave space or a lot 1s not readily apparent If the funeral 
director does go beyond this, he should first assure himself that the policy and rules of 
the cemetery association will sanction an arrangement under which the funcral director 
is to take title to a lot and assign his mghts to a patron on the latter reimbursing the 
funeral dircctor for his outlay, and resell the unoccupied part of the lot on the patron 
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failing to pay Then there should be a distinct written agreement with the patron to 
the same effect ; ; 

We sce no legal bar to an agreement of this kind, subject to its being permitted 
by the cemetery association’s rules Such contract may not be strictly necessary where 
the funcral director retains title to the lot, but it 1s best to have it, since it will avoid 
ground for quibble as to the patron being the equitable owner of the lot 

But where a deed 15 1ssucd to the patron, or 18 contractcd to be issued to him, by the 
association, and the association looks to the funeral duector for payment, and there is 
no agreement reserving the right to resell the unoccupicd portion of the lot on non- 
payment by the patron, it scems that there is no rignt to make such resale That makes 
it a plain case where the funeral director has been improvident cnough to buy some- 
thing for some one else without protecting himself in the matter of reimbursement And 
the association will have no right to deed the lot to the funeral director merely because 
fe may have paid for it, 1f it was the understanding that the lot was to be decded to 

e patron 5 

The simpler way would appear to be to merely act for the patron as agent in 
arranging for the lot, and Iet the association forfeit the unused portion under the 
authority given by the statute above cited 1f the buyer fails to pay up If the funeral 
director's patron is not wholl, responsible financially, and the cemetery association 18 
not willing to trust him, it 1s not easily to be understood why the funeral director should 
be willing to do so But 1f the funeral director 15 good hearted enough to be willng to 
stand good for any part of what 1s to be due the association, 1t would seem that all 
reasonable generosity stops with guaranty of the payment for a single grave space 
If security for reimbursement against habilty on the guaranty is desired it should be 
specially arranged for, the same as security for the payment of the undertaker’s bill 
may be reserved, by personal guaranty by some third person, or by chattcl mortgage, 
or some similar security 


Section 123 As Expert WITNESSES 


Ordinarily, a witness in court 1s merely permitted to testify to facts known by him 
It 1s for the judge or jury trying the case to draw conclustons from those facts How- 
ever, it frequently becomes necessary for a judge or jury to rely on the judgment of 
experts And an undertaker may be called to give expert testimony on matters pecuharly 
within the scope of his profession Hawever, like other expert witnesses, he must show 
his qualifications to express an opinion before it will be received 

The subject 15 illustrative by the decision of the Pennsylvama Supreme Court in 
the murder case of Commonwealth v_ Farrell, 187 Pennsylvania State Reports, 408, 
where the court said 

“Two things must concur to justify the admission of an expert witness First, the 
subject under examination must be one that requires that the court and sury have the 
aid of knowledge or experience such as men not specially skilled do not have, and such 
therefore as cannot be obtuined from ordinary witnesses Sccond, tac witness called as 
an expert must possess the knowledge, skill or experience necded to mform and guide 
the court and jury im the particular case Upon such a question such a witness may be 
called and may testify, not merely to facts, but to his conclusions from the facts, because 
the court and jury are without the knowledge necessary to enable them to draw the 
conclusions for themselves without aid. 

“The question about the length of time after death when rigor mortis may be 
expected to set in was a question for expert medical testimony Long expreience and 
observation might stand im heu of the study of books and qualify one to speak as an 
expert upon this subject, but the witness called as an expert upon this question had no 
medical knowledge, had read nothing on the subject, and had no experience except as 
an undertaker’s assistant in preparing dcad bodies for burial His attention as an under- 
taker does not scem to have been specially directed to this question, and he frankly 
stated that he was not an expert upon the particular subject ” 


SecTION 124 As A TELEPHONE SUBSCRIBER 


The funeral director who depends to any material degree upon telephone calls 
will be interested to know that the courts have decided that a telephone company is 
hable for damages sustained by a business subscriber through omission of his name and 
number from a directory Although the suit in which this decision was announced 1s 
somewhat novel in its facts, the underlying legal principle 1s nearly as old as the art of 
embalming—the principle that one who breaks a busimess contract is hable for all damages 
sustained by the other party as a natural consequence of the breach The ordinary con- 
tract beween a subscriber and a telephone company requires the latter to maintain the 
former's name and number in directories issued, and loss of business by a funeral 
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director must be a probable result of omission of his name from a directory in which 
his competitors are represented, especially in cities where personal acquaintance is not 
the potent factor in getting business as it 1s in smaller communities, 


SECTION 125. Liasriity or GARAGE AND Livery STABLE Kreprrs 


Funeral directors who keep their hearses, other vehicles, or horses at a livery stable 
or garage when not in use may mistakenly assume that while the property ‘2 in such 
custody, the keeper 1s an insurer of its safety agaist fire, theft, etc This 1s not the 
law, unless the keeper has undertaken to guarantee the funcral director against 
loss In the absence of such spccial undertaking, a liveryman or garage keeper 1s merely 
bound to use a reasonable degree to secure the safckceping of the property Before loss 
of the property by fire or larceny can fix lhabshty against him, it must appear that the 
loss would not have occurred except for his fault 

An object lesson of importince to funcral directors 1s presented hy the decision 
which the Connecticut Supreme Court of Errors handed down 1m the case of Bradley v 
Cunningham, 23 Atlantic Reporter 932 The most important warning suggested 1s that the 
place where hearses or other vehicles are kept should not be changed without obtaining 
permission of the insurance compames which have issued policics insuring them against 
fire at a definite location Defendants, a firm of undertakers, cntered into an agreement 
with plaintiff, a livery stable keeper, whereby he was to store a hearse for them and fur- 
mist horses and a driver whenever the hearse should be used, but there was no under- 
standing that the vehicle should be kept at either one of the two barns which plaintiff 
owned and operated After an imsurance policy had been tssucd msuring defendants 
against loss of the hearse by fire while it should be located at the barn to which it was 
first taken, plaintiff, without defendants’ knowledge or consent, removed the hearse to 
the other barn, and while it remained there it was destroyed in a fire which consumed 
that stable Defendants thereupon not only refused to pay charges which had become duc 
plaintiff, but, when sint was brought by him to recover them, they filed a counterclaim 
for the value of the hearse, because the insurance company retuscd to pay the amount 
of the policy on the ground of the removal of the hearse from its orginal location The 
trial court granted judgment in defendants’ favor but 1t was reve.sed by the Connecticut 
Supreme Court of Errors, which decided that the livery stable keeper was not hable, 
especially since he did not know that the hearse was insured, although his own vehicles 
were insured and he understood that in removing them from one barn to another he was 
bound to obtain permission of the msurance company to the removal 

That a liveryman who contracts to furnish velucles for a funeral and then orders 
them away just as they are about to be used, because of rules of an association to which 
he belongs prohibiting members from furnishing vehicles where the undertaker in charge 
patronizes nonunion liverymen, is liable nm exemplary, as well as actual, damages to the 
relative of deceased who hired the vehicles, has been declared by the courts In a 
Wisconsin case reported at page 1, volume 106, Wisconsin Supreme Court Reports, the 
proposition above stated was decided The court also held that a combination of livery- 
men in a city to limit their services to persons patronizing them exclusively, and to 
monopolize the livery business in the city, including service for funerals, and to carry 
prices to and maintain them at such a Ievel as the combination may sce fit to adopt, and 
to so stifle competition in regard to such business as to paralyze individual effort and com- 
pel every person, in order to obtain proper facilities for a funeral, to submit to the 
dictates of the combine, is unlawful as being against public policy But although the 
court held that the person who hired the vehicles was entitled to both actual and compen- 
satory damages, the Wisconsin Supreme Court decided that there could be no recovery 
for injury to hts feelings The dectsion in the case, however, condemns “a combination 
which will resort to such ruthless breaking in upon the solemnities of a funeral ceremony, 
or that aims to entirely monopolize such an essential to the burial of the dead according 
to the customs of the country as 1s usually furnished m cities by liverymen . .. . 
It would be hard to conceive of a combination more cdiously detrimental to the public 
interests, and more heartlessly oppressive to individuals” 


Section 126 DeraNATION OF FUNERAL DIRECTORS 


An interesting case was decided by the lowa Supreme Court, relating to libel of a 
funeral director (159 Northwestern Reporter, 580 : 

The case was disposed of without any trial on the actual facts of the transaction, 
which may later follow Plamtiff brought suit asserting that defendants, rival funeral 
directors, sent a card to a family in which a wife say critically all, reading 

“Bear m_ mind our Undertaking Department Satisfaction Guaranteed H L. 
H ” (For obvious reasons name is omitted ) 

That is, it was claimed that defendants signed plamtff’s name to the card, with 
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intent to place him in such contempt as to deprive him of the confidence and patronage © 
of the family addressed and of the people of the town generally, It 1s also asserted that 
similar cards were sent to other persons a 
Defendants filed a demurrer to plaintiff's suit on the ground that, even if defend- 
ants did send the cards, that gave no cause of action in plaintiff's favor; m other words, 
admitting, for the sake of argument, that the cards were sent, that did not amount to 


The trial judge sustained defendants in this claim, and the suit was dismissed, but 
laintiff’s appeal to the Supreme Court resulted in a reversal of the yudgment The 
faher court holds, in effect, that 1f plaintiff can prove before a jury what he has alleged 
he will be entitled to recover damages Holding that it 1s Iubel for a funeral director to 
put a rival in a false light of soliciting patronage under the circumstances above stated, 
the Supreme Court says: 

“What, then, was the purpose in the mmds of these defendants when they com- 
posed and sent these cards to the sick and dying in that community? Was it not rather, 
as the petitioner says, to deprive him of public confidence and esteem? Was it not rather 
oe pred hpo through this means, from the plaintiff, and to'"unjure him by such 

iversion 

“This man’s wife was sick unto death at the time he received this card; confined 
in the hospital What impression would this card make upon his mnd? Would it not 
bring before him the spectacle of a vulture waiting to prey upon the dead? A man 
without sympathy for the hving because he found more revenue tn the dead? What 
1s st that these defendants meant by this thing that they have done? What end had they 
in view? We think, surely, that which the petition charges, to-wit: to injure the plain- 
tiff in his reputation and business, to expose him to public contempt or ridicule, to de- 
prive him of public confidence and esteem ‘: Can the thought be entertained 
for a moment, that after the receipt of 2 card like this under these circumstances, that 
the receiver would patronize the sender, in the event the stricken wife had died? Was 
it to secure this for plaintiff that the card was sent? 

“Published words which directly tend to the prejudice or injury of a person in his 
office, profession, or business, are actionable, . . . . Any publication calculated to 
expose one to public hatred, contempt, or ridicule 1s fibelous in itself . . . The 
general rule is that when language 1s published concerning 2 person or his affairs, which, 
from its nawre, necessarily must or presumably will as its natural and proximate 
consequence, occasion fim pecuniary loss, its publication 1s libelous in atself. . 4 
Libel 1s an assault upon that mvisible and intangible thing known as reputation.” 
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CHAPTER XXIV 
FUNERAL DIRECTORS’ CODE OF ETHICS 


SECTION 127. Its RrLaTION To LAw 


In the next section we set forth the funeral directors’ Code of Ethies, understanding 
that it has the sanction of the various state and national associations At first blush, it 
may seem that the proper scope of this book makes it imappropriate to mclude any 
reference to obligations of the embalmer and funeral dircctor not of a strict legal 
nature But the Code of Ethics is importantly linked with Iegal rights and duties. For 
example, it will be noted that in many jurisdictions licenses may be withheld from those 
who have been guilty of unprofessional conduct, etc Again, nonobservance of ethical 
standards might become important in determining the legality of the discharge of the 
manager of an undertaking company before expiration of a contract term of employiment 
Numerous other examples might be given, but let it suffice to say that the funeral director 
who does not keep himself within the Code of Ethics will do well to be constantly 
escorted by a lawyer 1f he would keep himself “within the law” 


Sectiow 128. Cope oF Etnics 


1. A funeral director, «on entering the profession, becomes entitled to all its privi- 
leges and immunities, and he incurs an obligation to exert his best abilities to maintain 
its dignity and honor, exalt its standing and extend the bounds of its usefulness He 
sour therefore, obscrve strictly such laws, as are instituted for the governinent of its 
members, 

2. There 1s no profession from the members of which greater purity of character 
and a higher standard of moral excellence are required than the funeral director, and 
to attain such eminence 1s a duty every funeral director owes to his profession and to 
the public It is due the latter, as without it he cannot command their respect and con- 
fidence, and to both because no scientific attamments can compensate for the want of 
correct moral principles. It 1s incumbent upon the members of the profession to be 
temperate in all things 

3 The nature of our calling us to the inner circle of families that are afflicted 
Secrecy and delicacy, when required by peculiar circumstances, should be strictly ob- 
served and this obligation extends beyond the period of the professional services None 
of the privacies or personal and domestic life should be divulged 

4 It.is derogatory to the d:gnity of the profession to resort to public advertisements, 
or private cards, or usc of hand bills, inviting the attention of the public to any of the 
wares connected with our profession, A funeral director should rely on his professional 
abilities and acquirements in order to merit the confidence and secure the patronage of 
his community 

5 No funeral director should ever interfere when another has been called to take 
charge of a body Under no circumstances should one funcral director consent to take 
Peds of a body until the one first called has been paid for his services and has with- 
rawn 

6. In case two funeral directors are called at the same time to take charge of the 
ime body, both should withdraw and leave the choice to the family 

7 Wben a funeral director accompanies a funcral party to a distant place where 
burial is to take place, and a funeral director 1s at its destination to take charge, the 
attitude of the former should be that of a friend of the family, and assistant to the 
funeral director in charge of the interment 

8 When a funeral director assumes responsibility for the preparation and sending 
to him the body of a person dying at a distance, it should be regarded as a transaction 
of honor, the service should be performed in a professional manner and settlement 


made without unaue delay : 
9. Urging the use of temporary caskets at place of death, when satisfactory perma- 
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nent caskets may be obtained, with the view of profit to the funeral director where | 
burial is to take place, is unprofessional and should be discouraged, 

10. Unfavorable criticism of the service of another funeral director is unpro- 
fessional. His attention may be privately called to errors of omission or commission 
in a professional manner, and any suggestions offered should be given, received and 
treated with due professional courtesy. é - 

11, No funeral director, in case of epidemic or contagious disease, should shirlc his 
Professional duties, even though his life may be in jeopardy ; : 

12 There is, perhaps, no profession, after that of the sacred minstry, in which a 
high standard of morality is more imperative than that of a funeral director. His hi 
moral principles are his greatest safeguard. 


DIGEST OF STATE LAWS AND REGULATIONS 
AFFECTING FUNERAL DIRECTORS 
AND EMBALMERS 


PART TWO 


DIGEST OF STATE LAWS AND REGULATIONS AFFECTING 
FUNERAL DIRECTORS AND EMBALMERS 


NOTE.—See names of various states in index for reference to court decisions of both general 
and locai interest, reviewed in Part I. 


ALABAMA 


DEATH STATISTICS.—The provisions of the Vital Statistics Law substantially 
accord with the provisions set forth as a standard for comparison in the chapter on 
Death Statistics in Part I of this book, sections 17, 18. ; 

EMBALMERS’ LICENSES.—State Board of Embalming consists of five ap- 
pointees of Governor They must be practical and expertenced embalmers. Five-year 
terms. To protect life and health, and to regulate the care and disposition of the dead, 
the board shall “prescribe a standard of efficiency as to the qualification and fitness” of 
those engaging in “embalming and the care and disposition of dead” Board to meet 
annually at least and oftcner as dutics may require Must adopt regulations of practice 
of embalming, and “hear and try any charges against any licensed embalmer for incom- 
petency, immorality, drunkenness or any offense involving moral turpitude, and to revoke 
the license of any person found guilty of such offense.” Fifteen days’ notice of meetings 
must be published in at least three different newspapers, Application for embalmer’s 
license must be in writing, accompamied by fee of $5 Applicant appears before board on 
nottoe If the Board shall find upon examination that the applicant is of good moral 
character, and has a knowledge of the venous and artertal system, the location of the 
heart, lungs, stomach, bladder, womb, and other organs of the human body; the location 
of abdominal, pleural, and thoracic cavities; the location of carotid, brachial, radial, 
ulnar, femoral, and tibial arteries; the science of embalming and the care and disposition 
of the dead, and a reason2hle knowledge of samtation and the disinfection of dead bodies 
and the apartment clothing, and bedding of the deceased, in cases of death from infec- 


‘tious or contagious diseases, the board shall issue a license. Licenses shall be regis- 


tered in the office of the Judge of Probate im the county where the licensee practices, 
and shall be displayed in a conspicuous place where the business is carried on Licenses 
renewable annually on payment of $2 fee to Secretary of Board Practice by unreg- 
istered embalmer, or holding himself out as practicing, punishable by a $s50-$roo fine. 
“Any licensed physician may embalm bodies in case of death outside of any incorporated 
municipality, having a population of 500 inhabitants, or in such municipahty at any time 
when there is not a licensed embalmer in said municipality,” 

ESTATES OF DECEDENTS —Debts against estates are to be paid in the follow- 


ing order: 3, The funeral expense Law implies obligation of the administrator or 


executor to pay funeral expenses (72 Ala 254) Husband liable for wife’s funeral 
expenses (53 Ala 89; 67 Ala. 40) On contest, credit for burial expenses should not 


_ be allowed on mere statement of creditor (108 Ala 209.) 


x 


INTEREST —Legal rate, 8 per cent. 

LICENSE TAXES.—Payable to state annually. “Each dealer in coffins in unin- 
corporated places or towns of 1,000 inhabitants or less, $10; in towns and cities of over 
2,000 inhabitants and not exceeding 7,000 inhabitnats, $20; in cities over 7,000 and not 
exceeding 35,000 inhabitants, $50; in cities over 35,000 inhabitants, $100 For each em- 
balmer, $ro. Each manufacturer of coffins, $100” 

NEGLECTED DISPOSAL OF BODY.—On complaint to a county, city or town 
health officer that interment or cremation of a body has been “delayed until such bod 
has become grossly offensive, or is likely to become a source of danger to the health 
of others,” he shall carefully investigate the facts, and 1f they be as alleged, he shall make 
affidavit thereto before the yudge of probate, who shall issue a warrant to the sheriff 
commanding him to proceed forthwith at the expense of the estate of the deceased 
person, or if the body be that of a married woman, at the expense of her husband, or 
1f the body be that of a minor, at the expense of the parents, or guardian of such minor, 
or if the body be that of a pauper, at the expense of the county, incorporated city, of 


town, in which the deceased person may be found, to cause the body to be interred or 
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cremated, according to the wishes of the nearest relative or relatives; and the sheriff. 
Sheriff may summon assistants, but if the deccased diced of an infectious, etc, disease, 
the sheriff shall, 1f practicable, summon assistants who have had and recovered from 
the same disease. This section does not apply to a body upon which a coroner's inquest 
has soy or should be, ordered 


RD OF HEALTH REGULATION —62, No unembalmed body may be held 


for burial, deposit in a vault, or cremation, longer than 72 hours after death 


TIME LIMITS ON SUITS—Open accounts, three years; accounts stated, six ~ 


years; notes, six years 

June 1, 1923, Dr. H G Perry, State Registrar, wrote the author that the rules 
governing the transportation of bodics was undergoing revision He added “We are 
at this time operating under the common-sense rules relating to the transportation of 
bodies . . , the underlying principle of which 1s that a body must be prepared 
so as not to be offensive to the transportation agents or those who handle it at the pomt 
of destination.” See, also, section 11 in Part I of this book. 


ALASKA 


The Secretary of the Territory is ex-officio Registrar of Vital Statistics, and as such 
is authorized and directed to “provide rules and regulations for the examination and 
issuance of licenses to persons qualificd to act as embalmers in the Territory . . . . 
and also to issue licenses in the Territory to persons duly licensed under the 


laws of any State . . to act as embalmers” He 1s further required to provide - 


“rules and regulations by which dead bodies may be shipped from the Territory . . 4 
and to issue regular shipping blanks to persons licensed to act as embalmers.” 

Funeral bills have priority over other claims against estates 

Legal interest rate 1s 8 per cent. Suits on accounts or notes may be brought within 
six years after maturity. 


ARIZONA 


BURIAL REGULATIONS.—No person shall allow to be unburied a body longer 
than four days, or, when death has been caused by infectious or contagious disease, a 
longer time than 24 hours after death without a permit from the local board of health, 
which shalt specify how long the body may be unburied Where death has been caused 
by an infectious or contagious disease, the body shall, 1f directed by the Board, be smme- 


re 
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diately disinfected as may be directed If the body remains unburied more than 24 | 


hours, 1:t shall be immediately enclosed in a tightly sealed metallic coffin, which shall not 
thereafter be opened, and the funcral of such person shall be strictly private. 

“In the removal of such body for burial or otherwise, only such hearses or other 
vehicles shalt be employed as may be authorized by the Board, and no undertaker or other 


person shall bury or prepare for burial a body without a certificate signed by the attend. 


ing physician or the coroner, which certificate shall state the name, age, sex and place 
of abode, and date of death of such diseased person, the name and duration of the disease 
of which such person died, and whether or not the disease 1s contagious, and such cer- 
tificate shall, after the burial of such body, be filed with the local Board of Health, and 
whenever any such dead body shall be presented to any common carrier within the state 
for transportation by such carrier, 1t shall be accompanied by a duplicate of such cer- 
tificate signed by such attending physician or coronor, and no common carrier shall 
receive any such body for transportation unless such certificate shall state the disease of 
which such person died ts not contagious, which duplicate shall be securely attached to 
and remain upon the outside of the coffin or other receptacle containing such dead body” 


Violations of public health law or local regulation or order punishable by a finc of 
from $10 to $50, or by imprisonment for not more than 30 days, or both such fine and 
imprisonment 


DEATH STATISTICS —Law substantially follows standard form as set forth in 


the chapter on Death Statistics in Part I of this book, sections 17, 18. 

Funeral directors and others may be required to furnish information they have 
regarding death upon demand of the state registrar, nm person, by mail, or through 
the local county registrar. (Sec 4422) Local registrars bound to supply blank certifi- 
cates to such persons as require them Attending physician refusing to furnish death 
certificate punishable by fine of from $5 to $50. “Undertaker, or one acting as such,” 
who inters, removes, or otherwise disposes of body without burial or removal permit 
punishable by fine of from $25 to $100 Other penalties are provided for violations of 
act by other persons and transportation companics 


DUTY TO BURY, ATTACHMENT OF BODIES —Duty to bury rests (1) on 


husband or wife; (2) if decedent not married, on nearest adult kin; (3) 1f no husband, 


202 


wife or kinsman, on the coroner, if inquest is held, or the poor authorities, if no in- 
uest Tenant or owner of premises bound to bury if others omit to perform the duty. 
ne failing to perform duty hable in treble damages to one performing in his stead. 
Misdemeanor to attach body or hold st under claimed lien. 

EMBALMERS’ LICENSES —State Board of Embaiming consists of three mem- 
bers appointed by the Governor, serving rotating terms of two years. They “shall be 
practical embalmers, having experience in said business and the care and disposition of 
dead human bodies,” and are removable by the Governor “for neglect of duty, incompe- 
tency, or improper conduct” ‘The Board 1s empowered and required “to prescribe a 
standard of efficiency . 2 of those engaged and who may engage” in embalm- 
ing; and to mect at least once a year and oftener if its duties so require At least fifteen 
days” notice of meetings shall be given to every funeral director and embalmer engaged 
in business in the state Two members constitute quorum. Power to regulate practice 
of embalming Unlicensed persons desiring to engage in embalming must be examined 
by Board “and show that they are duly qualified in the art of embalming and sanitary 
science.” Written application required, to be accompanied by $5 license fee. “If the 
Board shall find, upon due examination, that the applicant is of good moral character, 
possessed of the requisite skill and knowledge of the science and practice of embalming 
and of the care and disposition of the dead, atid has reasonable knowledge of sanitation 
and the disinfection of bodies . , and the apartment, clothing and bedding in 
case of death from infectious and contagious diseasts; the Board shall thereupon issue 
se . » @ Ticense - . . and shall register_such applicant as a duly licensed 

embalmer” Embalmer must register license with Board of Health of the city, or with 
the clerk of the town, in which he engages in practice, or with the Clerk of the County 
Board of Supervisors 1f he practices outside a city or town License must be kept con- 
 spicuously posted in place of business Licenses expire June 30 and are renewable 
annually in June on paying $2 fee Licenses revocable for violation of law or regula- 
tion of Board “for the preparation, embalming, shipping or burial of any dead human 
body” “Unlawful for any person not a registered embalmer to embalm or pretend to 
practice.” Act inapplicable to those “engaged simply in the furnishing of burial recep- 
tacles” Ay Ere of act punishable by a fine of from $s0 to $100 (Act March 
23, 1900 

Regulations of the Board make tne following additional requirements: Application 
for license to be on blanks furnished by Board Applicant must be at feast 21 years ol 
and pass examination in anatomy ; sanitary science; care, preservation, embalming, trans- 
portation and burial; and practical operation on cadaver Seventy-five per cent of 
questions must be satisfactorily answered Licenses not issued or renewed to those 

who have, by false and fraudulent representations, obtained or sought to obtain prac- 
tice in their profession, or by false or fraudulent representation of their profession have 
obtained or sought to obtain money or anything of value or for any other unprofes- 
sional or disorderly conduct,” or who have willfully violated the rules of the Board 
Willful violation of rules for transportation uf dead justifies refusal of license or re- 
newal Willful violation for licersea embalmer to sign certificate attesting preparation 
of body not prepared by him or under his direction by licensed embalmer Record of 
names and addresses of all ficcnsed persons to be kept by Board and copy furnished 
to each person licensed No temporary licenses pending examination issued Care an 

preparation of body must be private No one to be allowed in embalming room, except 
icensed embalmers and assistants until body 1s fully prepared and dressed, except by 
permission of immediate family Violation of this rule ground for revoking license 


_ ESTATES OF DECEDENTS —Funeral expense claims have priority over other 


ms 

HOSPITAL REGULATIONS —Offense punishable by fine of not more than $100, 
for. superintendent of hospital, etc, to deliver body to funcral director, other than one 
designated by family, relative or friends of decedent, 1f such family, etc, be known 
Superintendent must immediately notify family, relative, friend or person known to be 
interested when death occurs and not permit removal until they designate undertaker. 
(Laws 1921, pp 420, 421 ) 

Pine arene POS Boe 

UITS —Accounts, three years; notes, six years 
TRANSPORTATION RULES —See section 11 in Part I of this book. 


ARKANSAS 


CLAIMS AGAINST ESTATES.—Funeral expense claims are preferred over 
. Claims in general. 


DEATH STATISTICS.—Rules and Regulations of the Arkansas Board of Health 
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Oct., 1922) contain following provisions, the numbers referring to paragraphs of such 
ules and Regulations. 

466 Local registrar to furnish blank certificates Certificates must be complete. 
473 Funeral director must register name, address and occupation with local registrar. 
475 Adopts standard form of death certificate (Sce chapter on Death Statistics in 

art I, section 18) 476-481 Provide for making death certificates where there have 
been no attending physicians, for filling and filing certificates, for records of casket 
sales, and for sssuance of burial permits, ctc, m substantially same form as that set 
forth in our chapter on Death Statistics, section 17. 


EMBALMERS’ LICENSES.—State Board of Embalmers consists of five ap- 
pomtces of the Governor serving rotating four-year terms Three members must be 
“practical and practicing embalmers,” being residents and having at Icast five years’ 
experience in the practice of embalming and disposition of the dead. Members removable 
by Governor for neglect of duty, mncompetency or improper conduct Meetings to 
examine applicants at least annually, and oftener 1f duties so rcquire, on at least 30 days’ 
notice, Application for license must be in writing and accompanied by $10 fee. Appli- 
cant must pass an examination in anatomy and physiology of the circulatory system 
and the various cavities of the body and of the fundamental principles of samtary 
science and bacteriology, and show his proficiency in practical embalming, disinfection 
and the proper care of the dead License must be registered with local Board of Health 
where business 1s conducted, and conspicuously posted in the place of such business 
Licenses revocable for violation of provisions of the act, rules or regulations, or on 
conviction of continued improper conduct. Licenses are not assignable Renewal 
licenses issued annually for $2 fee Board may recognize licenses issued to embalmers 
by other states having practically equivalent requirements 

Rules and regulations of the Board provide for applications on blanks furnished 
by the Secretary, showing name, age, residence, time engaged in embalming or in re- 
ceiving pftactical instruction under licensed embalmer, with mame or names of stich 
embalmers Application must be sworn to and may be sent to Secretary any time, but 
should be in his hands ten days before examination mecting If applicant 1s under 21 
years old or otherwise unqualified for examination, application and fee is returned 
Two examinations held each year Notice of meetings to be published in two trade 
journals thirty days before meeting. Board may defer examination 1f application not 
filed before date sct for examinations Applicant failing to appear may appear at next 
examination, but on failure to appear at next examination he shall not be entitled to 
further consideration. Applicant failing to pass examination 1s not entitled to return of 
fee, but may be re-examined without further fee by presenting himself within two years 


Applicant must be at least 21 years of age, of good moral character, and 1 ccommended 
by two licensed embalmers of Arkansas He must pass a practical examination upon a 
cadaver and have had two years’ practical experience under a licensed embalmer, pro- 
vided that but one year is necessary 1f applicant has completed a 26 wecks’ course in 2 
recognized school of embalming certified to by the president or dean Examination must 
be passed with a score of at least 75 per cent on at least 50 questions covering anatomy 
of the principal organs of the body, cavities, arterial and venous system, blood and dis- 
colorations, arterial and cavity embalming, transportation laws and rules, bacterial and 
disinfection; and on at least 25 questions covering embalming in special cases, contagious 
and infectious diseases, and shipment of bodies 


One licensed in another state may be licensed without examination in Arkansas by 
applying with $10 fce, certificate from such other state, and the endorsement of two 
licensed Arkansas embalmers But the standard of requirements of the other state 
must be as high as those of Arkansas 

Licenses expire Dec 31 and must be renewed annually on application made at least 
30 days preceding expiration, on blanks prescribed by Board Embalmer failing to renew 
his license may do so within six months If more than six months have elapsed he may 
be remstated Sy paying renewal ficense fee for cach year since license expired, on show- 
ing that he has practiced in another state or under a licensed embalmer Otherwise new 
examination must be taken 

No night to practice pending renewal of license Unlicensed person shall not prac- 
tice unless a licensed embalmer is present during entire operation, which must be under 
the latter’s direction 

“Embalming” means to disinfect or preserve body, entire or in part, by use of chem- 
icals, fluids or gases ordinarily used, by outward apphcatron, vascular or hypodermic 
injection, or direct application into organs or cavities Use of such chemicals by un- 
Jicensed person prima facie evidence of violation 

Licenses must be registered with Board of Health of city where embalmer prac- 
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tices, or, where there 1s no such board, with the clerk of the town or of the County 
Court It must be conspicuously posted in place of business 

HEALTH REGULATIONS—There shall be no church funeral of any person 
who has died of Asiatic cholera, acute anterior poliomyelitis, epidemic cerebrospinal 
meningitis, diphtheria, plague, scarlet fever, smallpox or typhus fever, and only adult 
relatives and necessary attendants shall be allowed to participate im the brief service. 
The public notice of death of a person dying from one of the diseases enumerated 
in this paragraph shall state the name of the disease which caused the death 

No other persons than licensed physicians, “undertakers” or nurs¢s in attendance, 
may enter or Ieave any house or building infected with any communicable disease subject 
to quarantine or 1solation, without first procuring permission from the health officer hav- 
img jurisdiction, and obcying absolutely his directions as to all sanitary precautions 
which he orders. 

INTEREST —Legal rate, six percent. : 

JURY SERVICE —On showing license may be excused from service as grand or 
petit juror 

TIME LIMIT FOR SUITS —Accounts, three years, notes, five years. 

TRANSPORTATION REGULATIONS —Under no circumstances shall a corpse 
be received for transportation unless accompanied by transit and removal permits. The 
transit permit shall contain the undertaker’s certificate that the body has been prepared 
for burial and shipment in accordance with the rules of the State Board of Health, nor 
should st be reccived with stich certificate 1f fluids or offensive odors are escaping from 
the case One full first-class limited or unlimited ticket will be required for the transpor- 
tation of a corpse without regard to the age of the deceased, and the word “Corpse” 
must be plainly written on the face of a local, and on each coupon of a coupon ticket. 
The corpse will not be taken for transportation unless a passenger 1s in charge | 

For reference to additional local regulations, see section 11 1n Part I of this book. 


CALIFORNIA 


CLAIMS AGAINST ESTATES —Funeral expenses claims are preferred over 
claims in general 

CONTAGIOUS DISEASE REGULATIONS —“The body of any person who 
shall have died of any contagious, infectious or epidemic discase, so classed by the state 
board of health, shall be thoroughly disinfected and embalmed and enclosed in a burial 
case, and such case shall not again be opened, after such body has been placed therein; 
provided, however, that when such body is to be kept for a period longer than twenty- 
four hours such body shall be thoroughly embalmed and enclosed in a casket or box, 
hermetically sealed 

“Funerals must be conducted privately and advertised as such in order to prevent the 
gathering of any large number of people ‘ 

“Remains should be removed from hospitals, public institutions of homes directly to 
the undertaking parlors In no imstance should undertakers encourage the assembling 
of any large gathering of people in the parlors during times of epidemics 

“Interments or cremations must take place within the shortest period of time after 
all arrangements for funerals have been completed In no instance must this be more 
an ere hours after death except by special permission of the health de- 
partment. 

“No services of a public character, including church or fraternal orders, will be 
permitted without permission from the board of health, the object of this rule being 
to prevent the gathering or assembling of crowds” 

(“Laws, Rules and Regulations of State Board of Embalmers,” pp. 16, 17.) 

See, also Transportation Regulations 
. DEATH STATISTICS —“Section 5 The body of any person whose death occurs 
in this state, or which shall be found dead therein or which shall be brought in from 
outside the state, shaff not be interred, deposited in a vault or tomb, cremated, disin- 
terred or otherwise disposed of, or removed from or into any registration district, or to 
be temporarily held pending further disposition more than five days after death, unless 
@ permit for burial, removal, or other disposition thereof shall have been properly issued 
by the local registrar of the registration district in which the death occurred or the 
body was found, or by the county recorder of the county where sard district is located, 
and it shall be the duty of said county recorder to mail within twenty-four hours the 
original death certificate to said local registrar; provided, that nothing in this act shall 
be construed to prevent an undertaker from removing a body from the registration 
district where the death occurred or the body was found to another registration district 
in the same or an adjoining county in an undertaker’s conveyance for the purpose of 
Preparing said body for burial or shipment A removal permit must be secured within 
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forty-eight hours and before embalming body No body where death occurred from 
any disease held by the state board of health to be infectious, contagious or communicable 
and dangerous to the public health shall be removed without first securing a removal 
permit in the manner provided in section minctcen of this act And no such burial or 
removal permit shall be issued by any registrar until, wherever practicable, a complete 
and satisfactory certificate of death has been filed with him as heremafter provided; 
provided, that when a dead body 1s transported from outside the state into a registration 
district in California for burial, the transit or removal permit issued in accordance with 
the law and health regulations of the place where the death occurred, shall be accepted 
by the local registrar of the district into which the body has been transported for burial 
or other disposition, as a basis upon which he may issue a local burial permit, noting 
upon the face of the burial permit the fact that 1t was a body shipped in for interment, 
and giving the actual place of death; and no local registrar shall receive any fee for 
the issuance of burial or removal permits under this act other than the compensation 
provided in section twenty” (Vital Statistics Registration Law, as amended, 1919.) 

Section 7 provides for death cert:ficate in the standard form set forth in the 
chapter in Part I of this book on Death Statistics, section 18. 

Sections 8 and 9 are substantially the same as paragraphs 4, 5 and 6 of the standard 
form of the vital statistics law set forth in the chapter of this book above referred to 
These provisions relate to the undertaker’s duties as to the certificate of death, etc See 
section 17 of this_ book. 

“Section 19 The removal of a dead body from one registration district to another 
must be accompanicd by a yellow transit paster prepared according to a form prescribed 
by the state board of embalmers and approved by the state board of health” (As 
amended, I919) 

Section 11 is substantially the same as paragraph 8 of the standard form of law 
set forth in the chapter on Death Statistics in Part I of this book. 

EMBALMERS’ LICENSES —State Board of Embalmers consists of five ap- 
pointees of Governor, holding for four-year terms. Members must have at least five 
years’ experience in embalming, etc., and are removable for incompetency or improper 
conduct. Actual mileage and expenses are allowed, but no salary excepting to secre- 
tary ($900 per year) Examinations held annually in Los Angeles, San Francisco and 
Sacramento, and board may conduct examinations elsewhere. Two weeks’ notice to be 
published in newspapers. Three members of board, quorum 


Embalmers practicing before Jan 1, 1916, were permitted to be licensed by applica- 
tion stating possession of skill and knowledge, etc. After that date persons applying 
must be examined, $10 fee required, $5 being refunded on applicant failing to qualify. 
Licenses must be registered with local board of health and be conspicuously displayed in 
embalmer’s office Lice1se records of Board of Embalmers open to public inspection. 
Board must recognize licenses issued by other states, and may adopt rules Luacenses 
renewable on paying $2 fee Not more than one person may practice under single 
license, which is non-transferable Licenses revocable for violation of law or regula- 
tions or for continued improper conduct, subject to review in the courts One who 
holds himself out or practices as embalmer without license subject to fine $50-$100 
Raslroad company receiving body from unlicensed embalmers subyect to fine $100-$500. 
Non-residents living along border and doing business 1n state may be specially licensed 
by complying with rules and regulations, ete certificate showing license from own 
state and paying a $20 fee and a yearly renewal fee of $5 Lapsed licenses renewable 
within two years by paying $2 and back dues. 

Under rules of the board, applicant must be more than 21 years old and apply on 
blanks furnished by secretary Application may be filed any time, but should be filed 
at least 30 days before the meeting at which examnnation 1s desired When applications 
are filed in due time board may examine other applicants at same time No private 
examimations Applicant failing to appear may appear at next examination without 
further fee, but failure to appear then forfeits right to further consideration Licenses 
may be denied or revoked for false statements in applying therefor, one-half of fee 
being returned Annual renewal fces payable before Dec 31 Applicants must pass 
examination with average grade of 75 per cent No duplicates of license number issued 
within three years on number becoming vacant No temporary license pending exam- 
ination. Applicant must have had at least two years’ experience and have embalmed at 
least 50 bodies Applicants for traming under licensed embalmers must immediately 
notify secretary of board, to recetve credit for time spent. Employer must inform 
secretary when applicant received and when he left employment 

EMBALMING FLUIDS.—‘Tt 1s prohibited to manufacture, sell or distribute em- 
balming fluids within the state contaming mineral poison, All fluid containers to have 
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rinted on the label ‘no mineral poison.” All manufacturers and distributors of em- 
fatming Sos are hereby required to state the per cent formaldehyde contained therein, 
upon the label / Z 

i “All embalming fluids sold, offered for sale, or used in embalming, shall have the 
per cent of formaldehyde gas as contained in the original package, and also the per 
cent of formaldehyde gas as used according to directions, plainly and correctly stated 
on the label upon the container ” 

EMBALMING REGULATIONS.—"It shall be unlawful to embalm a dead human 
body when a fact within the knowledge, or brought to the knowledge of the embalmer 
is sufficient to arouse suspicion of crime in connection with the cause of the deceased, 
unti! permission of the coroner or justice of the peace (if there be no coroner) has 
first been obtained. Any person violating the provisions of this section shall be deemed 

utlty of a misdemeanor, and, upon conviction thereof shall be fined not less than twenty- 
ve dollars, nor more than one hundred dollars 

“No person shall embalm a body of any person who has died from an unknown 
cause, except with the written permission of the local health officer 

“No person shall embalm a dead body of a human being unless he or she be a 
licensed embalmer, and said embalmer shall first ascertam whether or not there be any 
cause for investigation of the death by the coroner or the health officer. If there should 
be, the embalmer should at once notify the proper authorities 

“No undertake: shall keep or expose, or cause or permit to be kept or exposed, 
the dead body of a human being over a period of twenty-four hours without having 
been embalmed; provided, however, that this section shall not apply to bodies while the 
same are being retained in a pas morgue, or other place for official investization.” 

Special rule regulating all mortuaries, funeral homes and undertaking establish- 
ments in the state of California 

“zy The care and preparation of all persons dead of any cause shall be entirely 

rivate and no one shall be allowed in the embalming room except the licensed em- 
Imers and their assistants until the body 1s fully prepared and dressed except by 
permission of the immediate family 

“2, The secretary of the State Board of Embalmers shall have prepared suitable 
placards for framing setting forth this rule. These placards shall be furnished by the 
secretary of the State Board of Embalmers to all undertakers, The undertaker shall 
have them framed and permanently fastened to all doors of the preparation or embalm- 
ing rooms. There shall also be one of these framed placards on display in the general 
office of every undertaking establishment in the state of Califorma 

"3. Any embalmer failing to comply with the provisions of this rufe shail have his 
license revoked” : 

Whenever a written complaint of a licensed embalmer is filed with the board, 
substantiated by affidavit, charging the holder of a license with the violation of the 
law, rules or regulations pertaining to embalming, it shall be the duty of the board 
to notify the person in question, either by registered mail, or in person, and a copy 
of such charges shall be included in such notice 

The satd board shall in such notice definitely fix a time and place where it will be 
in session for the purpose of considering such case Such person shall have the right 
to appear before the board at this meeting with such witnesses as he or she may re- 
quire, and, after a statement of facts, the board shall have the right to revoke such 
license 1f in its yudgment it decides to do so. The board may, in its discretion, prosecute, 
or Cause to be prosecuted in the courts of the state, any person whom it may believe 
to be guilty of any violation of any of the provisions of the law relating to the practice 
of embalming, 

INTEREST —Legal rate, seven per cent 

OFFENSES AGAINST BODIES, ETC —Husband primarily bound to bury wife. 
Kindred of unmarried woman must bury her If no kindred, coroner or poor authorities 
If those so bound omit burial within reasonable time, tenant or owner of premises where 
death occurred bound Violation of duty a misdemeanor and subjects offender to treble 
damages to person performing duty. Attaching body or holding under lien claim 1s a 
CK nomen eaeobatni ys place a ch ee atarptlas. 

~Permits for burial and disinterments specially provided for. 

SCHOOLS OF EMBALMING—The state board of embalmers and schools for 
nar embalming shall have extended to them the same privileges as to the use of 
pace or dissecting, demonstrating of teaching, as those granted in this state to medical 
colleges, 

The state board of embalmers is authorized to enter into an agreement with the 
proper authorities for the purpose of establishing a school of embalming in connection 
with any state educational institution of university grade or school of secondary grade 
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maintained by a city, city and county, or school district in this state for the purpose of 
instructing students in the art of embalming and the sanitary care of the dead The | 
board shall be empowered to employ istructors; secure paraphernalia, lay out a course 
of instruction and requirements for a graduation, to require fees for same; which 
said fces shall be deposited in the state treasury in a fund which 1s hereby created and 
which shall be known as the embalmers school fund; this school to be in no way an 
expense to the state. Upon graduation a diploma thereupon shall entitle the holder to 
be admitted to practice within the state 

TIME LIMITS FOR SUITS —Accounts, four years; notes, four years, 

TRANSPORTATION RULES—Sec sectton 11 1n Part I of this book 


COLORADO 


CLAIMS AGAINST ESTATES —Funeral! bills rank after claams on account of 
funds held by decedent as executor, etc , and expenses of administration 

DEATH STATISTICS —State Board of Health empowered to make proper rules, 
Burial or removal permit must be obtained from local registrar, after furmshing death 
certificate or transit permit Death certificates to be made on blanks furnished by 
state registrar ‘“Undertakers” must register with local registrars 

When death occurs without medical attendance, “undertaker” must smmediately notify 
local registrar, who must immediately notify the local health officer and the coroner, 
The body should not be removed from the place where it 1s found without permission 
of the coroner, nor be embalmed without consent of the coroner The coroner must 
immediately investigate and hold an imqucst when necessary to determine the facts 
required by law. A certificate of death occurring without medical attendance must be 
signed by the coroner who shall furnish such information as may be required by the 
state registrar properly to classify the death 

When a death results from an injury or accident within three months following 
date of such injury or accident, the coroner of the county where the death occurs must 
be notified before the body of the deccased 1s moved or prepared for burial. 

The “undertaker,” or person acting as such or person or firm furmishing the 
box, coffin or casket in which to bury a human body shall be held responsible for ob- 
taining and filing the certificate of death with the local registrar, and securing a burial or 
removal permit, prior to any disposition of the body In case of death of any person 
whose identity 18 uncertaim or whose name cannot be learned prior to burial or other 
dispositron of the body, the “undertaker” must file with the death certificate a detailed 
description of the deceased, including approximate weight, height, age, sex, race, color 
of hair and eyes, clothing and any scars, deformity or other distinguishing marks which 
might aid in a later identification If possible the “undertaker” must also file with the 
death certificate of an unidentified person, a photograph, preferably taken of the de- 
ceased before deatt 

The local registrar shall refuse to issuc a burial or removal permit when the death 
certificate does not contain the essential information required by law or when he believes 
the case should be investigated by the coroner 

‘Lhe “undertaker” must deliver the burial permit to the sexton or person in charge 
of the place of burial before interring the body; or shall attach the transit permit 
containing the removal permit, to the box containing the corpse, when slupped by a 
transportation company If the destination 1s within the state of Colorado, the local reg- 
istrar where interment 1s to be made shall take up the transit and removal permit and 
issue a burial permit : 

f the interment or other disposition of the body 1s to be made within this state, 
the wording of the burial permit may be limited to a very brief statement by the local 
registrar as detailed upon the form prescribed by the state registrar 

Violation of these provisions constitutes a misdemeanor ie 

EMBALMERS’ LICENSES —State Board of Embalming Examiners composed 
of five members appointed by Governor, four of whom must have had at least five 
years’ experience and be selected from a list of names submitted by the State Funeral 
Directors’ Association The fifth member must be a physician and the secretary of 
the State Board of Health The four members hold office for rotating four-year 
terms Threc members constitute quorum Secretary must keep record of names and 
addresses of all registered embalmers The record 1s open to pubhe examination and 
copies are to be furnished to all registered embalmers Board enjoys same privileges 
as medical colleges as to use of bodies for practical examination 

Board must meet at least once a year at the state capitol to examine applicants 
for registration Applicant must deposit a registration fee of $10 The exammation 
tests fitness of applicant to practice embalming Board shall prepare questions per- 
taining to embalming, sanitation and disinfection of bodies of deceased persons, and the 
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apartments, bedding and clothing in case of death from infectious or contagious disease, 
and upon such other questions as they shalt deem proper, and which shall tend to prove 
the ability of the applicant to practice embalming Any person helding a license as an 
embalmer from any other state, who shall satisfy the Board that he or she 1s competent 
to practice embalming may, on payment of a $10 fee, be registered without examination, 
but in case of any doubt upon the part of said Board an examination shall be had. 
Licenses must be recorded with the county clerk and recorder where the licensee 1s to 
ractice embalming On receiving certificate one shall be known as a “Registered 
mbalmer.” Licenses not assignable, “and no more than one person, firm or corpora- 

tion shall carry on satd business under one license” Licenses revocable by unanimous 
vote of Board “for gross incompetency, dishonesty, habitual imtemperance, or any act 
derogatory to the morals or standing of the practice of embalming” Thirty days’ 
notice of the time and place for hearing charges must be given, Prohibition against 
practice without license exempts licensed physicians and surgeon, and persons “engaged 
simply in the furnishing of burial receptacles for the dead, burying of the dead, and 
conduct of funerals” Violations of the act constitute a misdemeanor punishable by a 
fine of not more than $300 : ; o. 

Board ReEGULATIONS—~Application for embalmer’s license to be in writing 
on blank furnished by secretary, and must give apphcant’s full name, age, residence, 
time engaged in practice or practical instruction under registered embalmer Applica- 
tions must be sworn to and may be filed any time If application shows that applicant 
is not at least 21 years old, or has not practiced embalming for at. least two years, or 
has not had at least two years’ practical instruction in embalming at.d disinfecting under 
a registered embalmer, applicant shall not be entitled to an examination, but shall be 
entitled to a return of his license fee and application 

Examinations held at scmi-annual meetings of board in August and January, and 
at such other mectings as may be specially called. One month's notice of meetings given 
in “public press.” Examinations may be deferred on applications not filed ten days 
before meeting Applicant failing to appear may appear at next examination without 
further payment, but further failure to appear deprives him of right to further con- 
sideration . 

Applicants must pass a practical examination upon a cadaver, and upon not less than 
50 written questions, covering anatomy of principal organs (30 questions), cavities (5 
questions), arterial and venous system (10 questions), blood and discoloration (5 ques- 
tions), arterial and cavity embalming (10 questions), bacteria and disinfection (6 ques- 
tions), and transportation rules (4 questions), and an oral examination of not less 
than twenty-five questions on embalming, 15, communicable diseases, 4; disinfection, 6; 
funeral direction and ethics of the undertaking profession, 5 Applicant must at- 
tain a grade of at Icast 75 per cent 

One holding license in another state must make written application for license, 
accompanied by $10 fee and one year's dues, and certified copy of lus certificate issued 
by such other state Board may 1ssuc license to him, provided requmrements of such 
other state are as high as those of Colorado 

Licenses must be renewed annually, expiring December 31, Renewal fee, $2. In 
applying for renewal, apphcant must list his unlicensed assistants, giving time served 
by each during the preceding year Registered embalmers may be reinstated on failure 
to renew, 1f not more than ninety days shall have passed since failure to renew, but 
they must take out new license and pay $10 fee and may be required to pass a new 
examination. 

Unlicensed assistants must register with the Board on cards provided by it. 

Pending a renewal of fcense, no registered embalmer shall practice embalming 

An employe, student, apprentice, helper, “undertaker,” funeral director, or any othes 
person not the holder of a license, shall not attempt to practice embalming, unless a 
duly registered embalmer is actually present during the entire operation, and the em- 
balming is done under such registered embalmer’s personal direction and supervision 

Any person, not a holder of a license, embalming or attempting to embalm a dead 
human body, except under the immediate and personal direction of a registered em- 
balmer, shall be considered to be practicing embalming “Embalming” 1s given the 
same definition as set forth in the chapter on Licensing of Embalmers and Under- 
takers in Part I of this book 

An undertaker who has had two years’ practical insti ction, or in assisting, in 
embalming and disinfecting under a registered embalmer shall be deemed to have had 
practical experience or instruction under these rules Licenses must be conspicuously 
displayed in place of business, as well as recorded with the county clerk and recorder 

Licenses revocable for tack of good moral character, gross or willful malpractice 
as embalmer, violation of law or regulation governing the disposition of bodies, falscly 
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certifying to embalmed or prepared body, gross or willful neglect in conduct of pro- . 


fession, knowingly false statements in application for examination, etc. 
No temporary licenses shal! be issued. 
INTEREST.—Legal rate, 8 per cen 


t. : 
MISCELLANEOUS PROVISIONS.—“Section 10, It shall be unlawful for any — 


person to embalm a dead human body when any fact within the knowledge, or brought 
to the attention of the embalmer, 15 sufficient to arouse a suspicioa of crime in connec- 
tion with the cause of the death of the deceased, until the permission of the coroner, 
deputy coroner, or justice of peace (if there be no coroncr), has first been obtained, 
Pre such permission can be obtained within twenty-four hours from time of 
ea ? 
TIME LIMITS ON SUITS—Accounts, 6 years; notes, 6 years. 
TRANSPORTATION RULES —See section 11 in Part I of this book. 


CONNECTICUT 


CLAIMS AGAINS ESTATES —Funcral expense claims and administration ex- 
penses take precedence over other claims Statute provides that in certain cases where 
one dies leaving a bank deposit or funeral benefit msurance, amounting to no more 
than $300, the funeral director burying the decedent shall be entitled on making proper 
afidavit to receive from the bank or insurer the amount of his claim, without ad- 
ministration proceedings 

DEATH SIATISIICS —A statute provides for making death certificates by at- 
tending physicians and medical examiners as a basis for burial permits Further pro- 
vision 1s made as follows “The undertaker or person in charge of the burial of the 
deceased person shall make out a certificate upon a blank furnished by the State De- 
partment of Health stating the full mame of the deceased, the date of death, the place 
of death, including street, number and ward, if any, the number of families in the 
house, if tenement; residence at time of death, occupation; condition, single, married, 
divorced or widowed; and 1f a wife or widow, of whom; date of birth; sex, color; 
bithplace; father’s name in full, father’s birthplace; mother’s full maiden name; mother’s 
birthplace; place of burial, from whom he received the information, whether or not 
the body was embalmed, and 1f so, the name of the embalmer and the number of his 
license, which certificate shall be signed by such undertaker When any person shall 
have dicd from any communicable disease named in the sanitary code, no person ex- 
cept a duly licensed embalmer shall have charge of such body and only a hicensed 
embalmer shall sign the undertaker’s certificate required by this act. Such ficensed 
embalmer shall also give to such registrar a certificate signed and sworn to by himself 
or some other licensed embalmer statmg that the body has been disinfected in ac- 
cordance with the method prescribed and in force at the time of death by the State 
Department of Health, or inclosed in an airtight coffin or case, hermetically sealed No 
burial permit shall be issued in any such case upon a certificate not so signed by a licensed 
embalmer. Any person who shall violate any provision of this act or who shall knowingly 
sign a false certificate, shall be fined not more than $25” 

urial in town of death forbidden until a burial permit, stating the place of burial 
and that certificate of death has becn recorded, sssted Disinterment permits also re- 
quired No person shall remove a body from or ito the limits of a town unless there 
1s attached to the coffin or case a written or printed permit signed by the Registrar of 
Deaths of the town where death occurred, certifying the cause of death, and certifying, 
m case of cholera, yellow fever, diphtheria, membrancous croup, typhus fever, typhoid 
fever, scarlet fever, measles, leprosy, smallpox or other pestilential disease, 
that the body is enclosed in an airtight coffin or case, hermetically sealed, and has 
been disinfected as required by State Department of Health Such permit obviates 
necessity for permit from registrar in town where burial occurs If body brought 
anto state for burial 1s accompanied by a removal permit issucd by the authorities of 
‘the state from which the body 1s brought, the permit shall be sufhcicnt authority for 
burial; otherwise permit must be obtained from the registrar of the town where burial 
1s to occur 

EMBALMERS’ LICENSES AND REGULATIONS —Board of Examiners of 
Embalmers consists of five members appointed by the Governor. Members must be 
practical, arterial embalmers with at least five years’ practice in the state Rotatmg 
terms of three ycars each Members entitled to $5 for each day’s attendance at sessions 
of the Board, the secretary receiving additional compensation of $200 a year, Actual 
traveling and other necessary expenses allowed Board must meet at least once a year 
and at such other times as duties shall require 

Practice of embalming by unlicensed persons forbidden Applicant for a license 
must pay a $10 fee and be examined upon embalming, sanitation, disinfecting, signs of 
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death and the manner in which death aba be determined. Examinations are in writing 
with actual demonstration on cadaver when one 1s obtainable. 

Licenses expire June 30th annually, and are renewable on payment of a $5 fee and 
on application within thirty days before expiration of old licerise State Department of 
Health appoints examiner to act with Board of Examiners in conducting examinations 
on questions selected by the Department from a_ list of questions submitted 
by the Board of Examiners, and upon such other questions as_ the sed pt 
ment may deem proper Licenses are non-assignable and must be displaycd 
conspicuously in the holder's office or place of business. The name and resulence of 
every person to whom a license is issued must be reported to the State Department 
of Wealth, and the Board of Examiners must annually furnish to the Clerk or Registrar 
of Vital Statistics of each town a printed list of all ficensed embalmers 

No licensed embalmer shall certsfy to the preparation or embalming of any body 
not prepared or embaimed by hin. 

rN body dead from a sudden, violent or untimely cause, or a body found dead from 
unknown cause shall not be embalmed until permission has been obtained from the 
coroner or the medical examiner of the town in which the body lies Violations of the 
act are punishable by a fine of not morc than $500 for cach offense 

oard Rures.—All applications for hecense must be signed and sworn to 
The applicant must be recommended by two responsible persons who shall state that 
he is of good moral character, can read and write in the English language, and has had a 
common school education If he fails to pass he may take any examination given 
within one year by the Board without further payment, but m no case shall the fee 
be returned after he has taken an examination Applicants who have paid the fee of 
$to shall be examined in the following manner: A hist containing 20 questions shall 
be given each applicant who shall answer same in writing on paper furnished by the 
Board Each applicant shall be examined by the Board as to his practical knowledge, 
when possible upon a cadaver The average of the written and practical examinations 
must be at least 75 per cent to entitle applicant to a license Before granting a license 
it shall be necessary for the applicant to prove that he 1s at least 21 years of age; 
that he has had at least two years’ experience in embalnung, and during that time 
has embalmed under the supervision of a licensed embalmer at least 25 human bodies 
Applicant may reduce the two years’ actual experience in the following manner: Jf 
he has graduated from the cighth grade of a public, private or parochial school or from 
a four wecks’ course 1n an approved embalming schoo! or college, the same may be 
considered equal to two months’ experience. If he has graduated from a high school 
or from an eight weeks’ course in an approved embalming school or college, the same 
may be considered equal to six months’ experience If he has graduated from an ap- 
Proved college or from a thirteen wecks’ course in an approved embalming school or 
college the same may be considered equal to twelve months’ experience. If he has 
graduated from a medical college or a twenty-six weeks’ course in an approved em- 
balming school or college the same may be considered equal to eighteen months’ exper- 
tence The Board may refuse to either issue or renew a license to any person who 
has by false or fraudulent representation obtained or sought to obtain practice in his 
Profession, or who is guilty of unprofessional or dishonorable conduct, or of wilful viola- 
tion of the rules of this Board or the rules of the State Department of Health. The Board 
may revoke any ficense issued for the above or other justifiable cause, on a reasonable 
notice of the charge against him and an opportunity for a full hearing before the 
Board. The Board shall hold meetings for examination of applicants for hcense during 
the months of March, June, September and December, the exact date to be at the dis- 
cretion of the ae 

EMBALMING FLUIDS—Use of any fluid or substance containing arsenic in 
any form in embalming 1s punishable by $100-$500 fine 

HEALTH REGULATIONS—Within twelve hours after being called to take 
charge of a body dead of a communicable disease, the “undertaker” shall report the case 
to the local health officer, and he shall prepare such body for burial in accordance with 
the regulations of the state department of health 

Regulation 190. All regulations heretofore adopted by the state department of 
health relating to the preparation, removal and burial of dead human bodies are hereby 
repealed, except Regulations 44 and 45 of the Sanitary Code 
. Regulation 191. The mtent and meaning of certain words and phrases as used 
in Regulations 192 and 193 are as follows 

Washed—A dead human body shall be considered as washed when the entire 
surface of the body and all orifices have been thoroughly saturated and cleansed with 
a disinfecting solution and the orifices have been sealed with cotton or gauze. 

Embalmed ~A body shall be considered as embalmed when st has had snyected into 
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“f 
the circulatory system embalming fluid in an amount not less than 5 per cent of the.’ 
body weight and when such cavities have been injected as may be necessary to properly ‘. 
preserve the body and render it sanitary. 

,, Wrapped.—A body shall be considered as wrapped when it shall have been bandaged 
with five thicknesses of cloth saturated with a disinfecting solution; provided, that 
when a body has been embalmed, the face, arms and hands need not be so bandaged 

Embalming Fluid.—~-An apn 3 fluid shall be a fluid representing not less than 
4 Pp cent formaldehyde gas or such other fluid as may be approved by the Commissioner 
of Health er be | a 

, Disinfecting Solution—A disinfecting solution shall be an improved embalming 
fluid, a 1-20 solution of carbolic acid, a 1-500 solution of bichloride of mercury or such 
other solution as may be approved by the Commissioner of Health in Si 

Regulation 192 (a) A body dead of a discase not communicable shall be pre- 
pared for burial by being washed; provided, if such body 1s to be transported by 
common carrier it shall also be embalmed. 

body dead of a communicable disease, as declared by Regulation 3 of the 
Sanitary Code, shall be prepared for burial by being washed and wrapped or washed - 
and embalmed; provided, if such body 1s to be transported by a common carrier, it 
must be washed and embalmed, unless the body 1s dead of anthrax, cholera, diphthe 
glanders, plague, smalipox, typhus fever or yellow fever, when it must be wrap 
and enclosed in an hermetically sealed casket or box. 

(c) A body dead of a communicable disease other than tuberculosis, pneumonia, 
dysentery, chicken-pox, mumps, whooping cough, influenza or syphilis, if 1t be removed to 
another town in the state by a conveyance other than a common carrier, shall be taken 
directly to the place of burial unless enclosed in an hermetically sealed casket or box; 
provided, the health officer of the town where burial is to be made may grant in writing 
the Rene authorized in Regulation 45 of the Sanitary Code. 

eguiation 193 (a) No body dead of communicable disease shall be prepared for 
transportation or burial by any person cther than a licensed embalmer 

(b) Any person who shall prepare or assist in the preparation of a body dead 
of a communicable disease shall take the necessary precautions to prevent the spread 
of infection; and such person shall not remove or permit the removal of any infectious 
material, clothing, instrument or thing until thoroughly disinfected by combustion, by 
boiling for at least one hour, or by thorough saturation or immersion in a disinfecting 
solution for at least two hours 

Regulation 194 Transit permits as required by Section 339 of the General Statutes 
shall be secured in duplicate, one copy being designated as a transit paster to be at- 
tached to the coffin or casket. Information for transit permits, other than what is 
contained in the death certificate, shall be supplied to the registrar in writing 

Regulation 195. The placing of a body in a receiving vault shall be deemed a burial 
and proper return shall be made accordingly. Before a body 1s removed from 2 vault 
for interment elsewhere than in the cemetery in which the vault is located, a disinter- 
ment permit must be secured.” 

Funerals of those dead of cerebrospinal meningitis, Asiatic cholera, diphtheria, 
epidemic encephalitis, glanders, leprosy, para-typhoid fever, plague, poliomyelitis, scarlet 
fever, septic sore throat, smallpox, typhoid fever, typhus fever, when conducted in or 
on the premises where such deceased person died shall be attended only by the members 
of the immediate household, the clerygyman and the “undertaker” with his assistants; 
when held from a place other than where such person died, the health officer may, 1f 
the body has been embalmed and is permanently enclosed to his satisfaction, permit a 
public funeral, provided such persons as may be carriers of the infection by reason 
of contact shall be forbidden to attend such funeral. Bodies dead of the diseases men- 
tioned, if not embalraed, must be burred within twenty-four hours 

INDUSTRIAL INVESTIGATIONS —Commissioner of Labor and Factory In- 
spection authorized to investigate wages, hours of employment, living expense of women 
and girls employed in certain pursuits, including undertaking business. Refusal to 
furmsh pertinent information to commissioner punishable by fine of not more than $100. 

INTEREST —Legal rate, 6 per cent. 

OFFICIAL BULLETIN —July 1, 1923, the Board of Examiners of Embalmers, 
through Mr. Edward P Jones, secretary, issued a bulletin to the licensed embalmers 
of the state, drawing attention to various :mportant requirements under the focal laws. 
The following is the gist of the bulletin | ae 

At the 1923 session of the Connecticut legislature there was enacted a law “requiring, 
if death is caused by By oe named in the Sanitary Code, that no person except 3 
duly licensed embalmer shall have charge of such body and only a licensed embalmer shall 
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sign the undertaker’s certificate, This law also states that no bumal permit shall be 
issued unless the certificate is signed by a licensed embalmer. ’ 

“Attention is also called to section 2954 of the General Statutes which makes 1t 
unlawful for any embalmer to sign the ‘blue slip’ unless he has personally ‘prepared 
or embalmed the body.’ It has been reported to the Board that certain embalmers in 
the past have signed death certificates and blue slips where they have had nothing to do 
with the preparation of the body or the arrangements for the funerals There 1s no 
reason why an ignorant or a cut-throat undertaker should ask any licensed embalmer 
to sign such a cert:ficate, and it is unlawful for a licensed embalmer to sign a certificate 
unless he has personally prepared and has charge of the body ; 

“Dr. Osborn, health commissioner of the state of Connecticut, has promised to 
have the statement required by law regarding preparation of bodies (called the “blue 
shp”) printed on the back of the regular death certificate This will be done at the 
next printing so that the law may be more easily complied with 

our attention 1s especially called to the use of the so-called ‘ycliow slip’ whereby 
a licensed embalmer may remove a body from the town in which death occurs without 
having first obtained a permit. This permission was obtained after considerable work 
on the part of the Board and only on the understanding that licensed embalmers should 
be personally present when the body is removed 

“It has been reported that certain undertakers have misused this privilege If so, 
it must be stopped, or the privilege may be withdrawn from all undertakers No re- 
moval should be made unless the licensed embalmer is personally present The Board 
stands ready to prosecute anyone who removes a body unlawfully provided proof mn 
writing that will convict is furnished Please remember (1) that after August 1, 1923, 
no person except a licensed embalmer can lawfully have charge of a body dying of any 
one of the thirty-nine diseases mentioned in the Sanitary Code: Actmomycosis, anthrax, 
botulism, cerebrospinal memngitis, chickenpox, Asiatic cholera, infectious conjunctivitis, 
alf forms diphtheria, amoebic dysentery, bacillary dysentery, epidemic encephalitis, 
favus, German measles, glanders, eerie hookworm infection, influenza, leprosy, 
malaria, measles, mumps, para-typhoid fever, plague, lobar pneumonia, poliomyelitis, 
rabies, scarlet fever, septic sore throat, smallpox, syphilis, tetanus, trachoma, trichinosis, 
pulmonary tuberculosis, tuberculosis (other forms), typhoid fever, typhus fever, whoop- 
ing cough, Tew fever. : 

“(2 hat it is unlawful for anyone except a licensed embalmer to sign a death 
certificate, a ‘blue slip’ or a ‘yellow slip,’ where death results from any one of the 
thirty-nine diseases named in the Sealiary Code. 

‘(3) That it 1s unlawful for licensed embalmers to sign any of the above statements 
Be al ar nay untess he has personally prepared the body or has personally taken charge 
Oo e€ y. 

“(4) _ That it is unlawful for any registrar to issue a permit for the burial of any 
person dying of a disease mentioned in the Sanitary Code unless the death certificate 13 
signed by a licensed embalmer 

“(5) That it 1s unlawful to use a firm or incorporated name in signing a death cer- 
preaien whee death occurs from one of the thirty-nine diseases mentioned in the Sani- 
tary e,.” 

TIME LIMITS FOR SUITS—Accounts, six years; negotiable notes, six years; 
non-negotiable notes, 17 years. 

_ , FRANSPORTATION REGULATIONS.—Sec Health Regulations and Death Sta- 
tistics. September 11, 1923, the Secretary of the Connecticut Board of Examiners of 
Embalmers wrote the author of this book: 

_ “You ask if Connecticut does not print the transportation rules on the back of ship- 
ping documents In regard to this will say for a number of years we had quite an 
extended set of rules governing the preparation and shipment of dead human bodies These 
rules followed the rules im force in other states and the rules adopted by the Railway 
Baggage Association They were intended to cover the preparation and shipment of 
bodies so they might be taken anywhere in the United States or Canada. 

“The Commissioner of Health some two years ago decided it was unnecessary to 
have so elaborate a set of rules as the above mentioned, so they were discontinued and 
in their place he wrote a very simple regulation known as Chapter IJI of the Sanitary 
Code [Regulations 190-195] He took the position that at the present time the licensed 
embalmers of Connecticut were sufficiently educated and that embalming had reached 
a point where st was unnecessary to prescribe such definite rules as had been required 
in previous years, He also held that st was not a matter for the State of Connecticut 
to prescribe how bodies should be cared for in other states or so they might pass into or 
through other states—his 1dea being that 1f other states prescribed a more definite and 
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stringent regulation for transit it was a matter for the shipping unde ris ut ee 
of and fe es the State of Connecticut to prescribe.” ppng rtake * ; 


DELAWARE 


, _CLAIMS AGAINST ESTATES.—Funeral bills rank first in order of priority of © 
right to pares 
DEATH STATISTICS —“Undertaker” forbidden to act as registrar unless acting ‘‘ 
as secretary of the local Board of Health. Transportation permits obtainable from local - 
registrar. No certificate of death shall be presented to a registrar nor shall a burial * 
permit be granted until such certificate is properly filled out A burial permit must be « 
obtained before the burial of a body or before its removal from the local registration - 
district, and in case difficulty is experienced in obtaining the death certificate from the 
attending physician, the state registrar should be notified No registrar 1s authorized ‘ 
to issue a burial permit for a death that occurs outside of hts own district, but when 
a death occurs outside of an mcorporated town the burial permit may be obtained - 
from the nearest registrar in the same main registration district. No “undertaker” shall 
bury a body until after he has presented a proper burial permit to the official in charge 
of the cemetery, and in case there is no such official, the burial permit shall be mailed 
to the state registrar not later than the day of the burial. Any “undertaker” who fur- 
nishes a casket, case or box to any person not a duly registered “undertaker” shall imme- . 
ene aE the state registrar to that effect and shall furnish such information as 
may be requested by the state registrar in regard to the matter. The exact location of 
the cemetery in which interment 1s made should be stated All certificates of death must 
be filed within seventy-two hours after death, regardicss of the date of burial. When 
the place of birth of the deceased was in Delaware the exact place of birth must be 
_DISINTERMENT REGULATIONS.—No person shall disinter a body unless he 
be in possession of a written permit issued by the State Board of Health and counter- 
signed by the Health Officer of the Local Board of Health, in whose jurisdiction the 
disinterment is to be made, and signed by the “undertaker” in charge of said disinter- 
ment, Provided, that for bodies buried in the city of Wilmington application for dis- 
interment need be made only to the City Board of Health 
en it is desired to disinter a body for removal from one grave to another in the 
same cemetery, or for removal to another cemetery, application for permit must be 
made to the State Board of Health Provided, that for bodies buried in the city of 
Wilmington application for disinterment need be made only to the City Board of Health 
Such application shall s Abe the name of the person whose body is to be disinterred, 
together with the age, date of burial and cause of death, the name and location of the 
cemetery, hundred and county from which it is to be removed, and the name of the 
cemetery and location thereof where such body is to be reinterred. All applications must 
be made upon the proper blank forms pete by the State Board of Health and must 
in all cases be issued by that Board and countersigned by the Health Officer of the local 
Board of Health and be Se by the undertaker who ts to do the distinterment. 

The disinterring of bodies dead of anthrax, Asiatic cholera, bubonic plague, glanders, 
leprosy, smallpox, typhus fever, yellow fever, is absolutely prohibited, except by a spe- 
cial permit from the State Board of Health 

odies dead from diphtheria (including membranous croup), scarlet fever (includ- 

ing scarlatina and scarlet rash), cerebrospinal meningitis, poliomyelitis (infantile paral- 

is), anthrax, Asiatic cholera, bubonic plague, leprosy, smallpox, yellow fever, may 

ie disinterred upon a special permit granted by the State Board of Health, but all such 
disinterments shall be done in strict conformity with the following requirements: , 

The disinterment and removal must be under the direction of an “undertaker” and in 
accordance with the rules governing the transportation of the dead. , 

All disinterments shalt be made under the personal supervision of a regularly licensed 
“undertaker” or one of at least three years’ experience — : 

The removal shall be made at an hour when there is the least possible exposure 
to other persons. No children shall be present, and only such persons as are actually 
necessary. The coffin shall not be opened, either at place of disinterment or place of 
destination When the body is to be removed from the cemetery where disinterred, the 
coffin and remains must be closed in a metallic lined box. The “undertaker” author- 
ized to conduct the disinterment shall be held personally responsible for the enforcement 
of these requirements. No disinterment of bodies named in Rule 3 shall be made within 
three years after burial of same. een ig! 

Bodies thar have been temporarily deposited in a receiving vault may be removed 
therefrom without a disinterment permit, provided, that such body, before being de- 
posited in said receiving vault, was properly embalmed, by a licensed “undertaker,” and 
provided that not more than 30 days have expired since the date upon which such body 


3at4 





was so deposited, After the expiration of jo days, a disinterment permit shall be 
obtained before the removal of any dead body named in this rule A separate applica- 
tion must be made for each body to be disinterred 
EMBALMERS’ AND FUNERAL DIRECTORS’ LICENSES —Unlawful for 
unlicensed person to engage in undertaking business or to assist in the conduct or 
management thereof Board of Examiners consists of five reputable “undertakers” ap- 
pointed by the Governor Three-year rotating terms. 
Unlicensed person desiring to engage or assist in undertaking business must ap- 
before the Board, and any firm or corporation who shall desire to engage in such 
iness shall cause one of the members of such firm, or corporation to appear before 
the Board and be examined as to his or her knowledge and skill in the undertaking 
business and the Board, if they shall find that such person possesses the requisite 
qualifications, shall sssue to such person or to such firm or corporation a certificate, 
upon the payment of $25. Such person, firm or corporation shal! pay annually to the 
Board the sum of $2 for the renewal of the certificate 
When any person upon whose cxamination a certificate was tssued to any firm or 
corporation afiall cease to be a member of the firm or corporation the right of the firm 
or corporation to continue in the undertaking business shall cease, but a new certificate 
may be issued to such firm or corporation on another member qualifying : 
Any person, firm or corporation who shall wilfully violate any of the provisions of 
this Act, shall be fined not less than $25 nor more than $100 : 
The words undertaking business as used in this Act shall mean “The business of 
preparing for interment, and the interment of human dead bodies ” 
Act shall not “prevent any person from performing any service or work for an 
n, firm or corporation engaged in the undertaking business . . . where suc 
work 1s done under the supervision or control of a person, firm or corporation who 13 
the holder of a certificate.” 
INTEREST —Legal rate, 6% 5 
MISCELLANEOUS REGULATIONS —Hearses and other vehicles used in re- 
' Moving a patient, or body of a person who has died from any contagious or infectious 
. disease, shall be disinfected 
1. A body dead from smallpox must be immediately wrapped in a cloth saturated 
| with the strongest disinfectant solution, without previous washing, and cremated or 
buried deep, and no such body shall be disinterred, except as specially permitted by the 
State Board of Health 
2 The body of a person who has died from anthrax, Asiatic cholera, bubonic 
plague, cerebrospinal meningitis, diphtheria (membraneous croup), leprosy, poliomyelt- 
“tis (infantile paralysis), scarlet fever (scarlatina, scarlet rash), typhus fever, yellow 
fever, must not be removed from the sick room nntil it has been embalmed, or if this 
be impracticable the body must be wrapped in a cloth saturated with a solution of cor- 
tosive sublimate (one ounce to six gallons of water), and then tightly enclosed in a 
coffin, The body shall then be cremated or buried within 30 hours without the attend- 
ance of any persons other than 1s necessary to assist at the interment thereof, provided 
that bodies dead from diphtheria, scarlet fever and puerperal fever, 1f prepared in ac- 
cordance with Rule 2, adopted by the Board for the transportation of corpses, may be 
deposited in a receiving vault or be shipped by a public conveyance 
3. The remains of all persons who die from infectious or contagious diseases 
should be thoroughly injected with a disinfecting embalming fluid External orifices 
must be securely closed with absorbent cotton, and the entire body, inciuding the hair, 
thoroughly cleansed with a reliable disinfectant, such as a standard Solution No. 3. 
In cases where 1t 1s impracticable to prepare a dead body as indicated by this rule, the 
body must be wrapped ina sheet or cloth saturated with Standard Solution No 3, before 
being placed im the casket The “undertaker,” or “undertaker’s assistant,” assisting 
, in any way in the above mentioned diseases, shall wear a cap or gown, so constructed 
"as to completely cover the clothing This clothing shall be left on the premises, and 
be disinfected in the same manner as other infected articles or packed in a satchel and 
thoroughly sprayed with formaldehyde 
. 4 No embalming fluid or other agent contaming arsenic or mercury shall be used 
in the embalming or preservation of dead human bodies for crematton, burial or ship- 
ment except as provided for external use in Rule 2 
._ All bodies shall either be incinerated or buried, or placed in a vault within 5 days 
after death No person shall be buried so that the top of the coffin shall be less than 
four feet below the surface of the ground Any “undertaker” or person violating this 
» Sule shall be liable to penalties attached to other violations of the rules and regulations 
Of the State Board of Health 


In case of cremation, the ashes may be disposed of as desired by the famuly. 
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_ All bodies dead of anthrax, Asiatic cholera, bubonic plague, cerebrospinal menin-’ 
tis, diphtheria (membraneous croup), erysipelas, glanders, leprosy, poliomyelitis (in-‘ 
antile paralysis), scarlet fever (scarlatina, scarlct rash), smallpox, typhus fever, ye 

fever, must be buried within jo hours after death. ; 

Upon the death of any person within the State of Delaware, it shall be the duty of - 
the “undertaker’ or other person superintending the burial or other disposition of said 
decedent, to procure from the physician in attendance at the time of death, or the Cor- 
oner when the case comes under his jurisdiction, a certificate stating further the name, 
age, etc., and a burial permit as required by the State Law, within 72 hours. 

Burials without permit and death certificate prohibited 

Funerals may not be conducted in school or church buildings, etc, in case of bodies” 
dead from contagious or infectious diseases, excepting typhoid fever and tuberculosis, 

nor shall any child be permitted to act as pallbearer or carrier at any such funeral.” | 

Public funerals over the remains of persons who have died from anthrax, Asiatic 
cholera, bubonic plague, cerebrospinal meningitis, diphtheria, leprosy, measles, infantile 
paralysis, scarlet fever, smallpox, typhus fever, yellow fever, are hereby prohibited | 
Adult persons from the infected premises may, at the discretion of the local or state : 
board of health, under prescribed restrictions, be permitted to attend the funeral of. 
those dying upon the premises, provided they ride to and from the cemetery in a closed ~ 
conveyance, and do not leave the same until returned to the quarantine. Conveyances 
so used shali be properly disinfected under the personal supervision of the health 
officer, before being used for any purposes whatsoever The undertaker officiating at, 
such funeral shall be held responsible for the violation of this rule 

“No public funeral shal! be held in a house or upon the premises where there 18 a° 
case of any of the diseases mentioned” in the preceding paragraph, “or where a death 
has recently occurred therefrom” ? 

7 Knowingly false statement made by a physician in a certificate of death is an 
offense. 

TRANSPORTATION REGULATIONS —“Rule 1. The transportation of bodies 
dead of anthrax, Asiatic cholera, bubonic plague, cerebrospinal meningitis, diphtheria, 
erysipelas, glanders, leprosy, measles, infantile paralysis, scarlet fever, typhus fever, 
yellow fever, by public carrier is promaved except as hereinafter provided, ; 

“Rule 2. The bodies dead of puerperal fever, cerebrospinal meningitis, diphtherra, 
scarlet fever and erysipclas may be transported after being washed with a good sanitary 
fluid, all orifices of the body closed with cotton, and embalmed with a good standard 
embalming fluid (by a licensed embalmer, or one having had three years’ practical 
experience in embalming) afterwards wrapped in cotton one inch thick, fastened 
securely with a sheet, or a standard sanitary transportation sheet or blanket, placed 
in a good coffin or casket, to be encased in a zinc, iron, or lead lined strong, hermetically : 
sealed wooden or metallic box ; 

“Rule 3. The bodies dead from other causes not mentioned in Rules 1 and 2 and 
not embalmed, can be transported by ratlroad after having been bathed with a good 
sanitary fluid and wrapped in cotton one inch in thickness, and fastened with a sheet 
or a standard sanitary transportation sheet, placed in a good, strong coffin or casket,-. 
encased in a hermetically sealed 1ron, zinc or Jead lined wooden or metallic box. ’ 

“Rule 4. The bodies dead from all other causes not mentioned in Rules 1 and 2° 
may be transported by railroad, after having been washed with a good antiseptic solu- * 
tion, and all orifices of the body closed with cotton, and embalmed by a licensed em- |, 
balmer, or one having had three years practical experience in embalming, enclosed 1n a." 
good strong coffin, or casket, encased in a good strong wooden box made of not less 
than seven-eighths or one inch in thickness ts 

“Rule 5. Bodies taken from receiving vaults, or disinterred bodies, shall be classed 
as infectious, and may be transported by railroad, provided they are encased in a zinc, | 
iron or lead lined strong hermetically sealed, wooden or tnetallic box ; 

“The disinterring and transporting of bodies dead of cerebrospinal meningitis, 
diphtheria (membraneous croup), erysipelas, scarlet fever (scarlatina, scarlet rash), 
may be done after having been buried for three or more years, provided they are pre- 
pared and encased as called for in Rule 3 

“Rule 6. When dead bodies within or from outside the State of Delaware are to- 
be taken from train to train in the same station, or from one railroad station or boat 
to another, the removal or burial permit accompanying the body from the place of ship- ; 
ment shall be sufficient authority to continue to the place of destination nae 

“Rule 7. The importation of bodies dead from either Asiatic cholera, bubonic | 
plague, leprosy, smallpox, yellow fever, into the State of Delaware, 1s hereby prohibited ©: 
by the State Board of Health of Delaware, except by a special permit from the State 
Board of Health of Delaware. : 
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“Rule 8 Railroad companies and express companies, and their agents, conductors, 
baggage agents, and messengers, and other transportation companies and private indi- 
adil are hereby forbidden to accept for shipment, or to import into the State of 
Delaware, the dead body of any human being dead from any of the diseases named in 
Rule 1 of this Chapter, unless the body 1s accompanied by a special permit issued by 
the State Board of Health, and the aforementioned compantes, their agents, conductors 
and all other persons are hereby forbidden to export or import or bring into the State 
of Delaware any bodies unless the certificates attached to the outer box containing 
such body be in strict accordance with the provisions and requirements of the State 
Board of Health of Delaware.” ; 

TIME LIMITS FOR SUITS.—Accounts, three years; notes, six years. 


DISTRICT OF COLUMBIA 


CLAIMS AGAINST ESTATES.—Funeral expenses may be allowed at the dis- 
cretion of the court, according to the condition and circumstances of the decedent, not 


exceeding $300. 

sce a AND TRANSPORTATION REGULATIONS; DEATH STATIS- 
TICS.—Permit required for removal, :nterment, disinterment, or other disposal of body. 
Obtainable from Health Officer and issues on presentation of proper death certificate. 
Permits for disinterments and reinterments issue on written application of nearest rela- 
tive or legal representative. ‘ ; 

No body or part of body shall be conveyed through the district by private or public 
conveyance, ctc., without permit granted by Health Officer, excepting that bodies or 
parts of bodies not dead of Asiatic cholera, yellow fever, typhus fever, smallpox (in- 
cluding varioloid), leprosy, plague, diphtheria, or scarlet fever, may be brought into 
or carried through the district on permit sssued by proper authorities at the place of 
death Permits tssucd by Health Officer must be signees dated and returned to that 
official before 6 p m on the Saturday following day of conveyance, transfer or removal. 

Duty of one having custody or control of body to report, or cause to be reported, in 
writing to the Health Officer, within 48 hours after the death, name of d and 
the location of the body. No body shall be so kept as to give rise to offensive odors or be 
exposed to public view; nor shall it be permitted to remain unburied more than one 
week without permission from the Health Officer, unless it has been cremated or depos- 
ited in a cemetery vault. 

In interring in vaults, coffin must be entombed in cemented stone or brick work, 
rendering vault airtight After sealing vault not to be opened within ten years. Bodies 
not to be kept temporarily in vaults for more than one month unless in hermetically 
sealed metallic case, nor in any instance for more than one year. ; 

No grave shall be opened, except for disinterment, within ten years after the burial 
of a person more than twelve years old, nor within eight years after the burial of a 
child under twelve, unless the grave has been of sufficient depth to permit subsequent in- 
terments, in which case a layer of earth not less than one foot thick shall be left undis- 
turbed over the previously buried coffin, unless such coffin has been separately entombed 
in properly cemented stone or brick work; but 1f on reopening any grave the soil be 
found to be offensive, such soil shall not be disturbed. In no case shall a grave be 
opened in which has been buried the body of any person dead of Asiatic cholera, yellow 
fever, typhus fever, smallpox (including varioloid), leprosy, plague, tetanus, diphtheria, 
or scarlet fever, 

Coffin must be buried not less than four feet below ground, excepting burials of chil- 
dren under twelve years of age, when three feet suffices. 

Unlawful to cremate or otherwise destroy a body or part thereof, before issuance 
of burial permit, and then only when the permit 1s countersigned by the Coroner. Un- 
lawful to embalm, etc., within four hours after death or before issuance of death cer- 
tificate, and 1f death is believed to be due to other than natural causes, or the cause is 
unknown, embalming shall not occur without approval of the death certificate by the 

oner, 

Violation of act punishable by a fine of not more than $200 and/or imprisonment for 
not more than 90 days 

Act does not prevent disinterments on proper court order 

INTEREST.—Legal rate, 8 per cent. 

LIMITATION OF ACTIONS.—Accounts, three years; notes, three years 

REGISTRATION OF EMBALMERS, ETC —The compiler of this book recently 
received a letter from an officer of the District Health Department in which he said: 

‘Unfortunately there are no adequate laws and regulations in force mn the District 
of Columbia respecting the qualifications and contro! of embalmers and undertakers, 
other than registration requirements; and registration is permitted upon the presentation 
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to the Health Officer by the applicant of letters of recommendation from undertakers 
already registered. 

“A bill before the Congress with respect to this matter has been pending for several 
years, but difficulty is experienced in getting legislation upon the subject.” 


FLORIDA 


CLAIMS AGAINST ESTATES.—Bill for necessary funeral expenses has priority 
over other debts of estate 

DEATH STATISTICS —State Board of Health supervises Provisions of the 
law substantially accord with the form of Vital Statistics Law set forth as a standard 
in the chapter of Death Statistics in Part 1 of this book 

EMBALMERS’ LICENSES —State Board of Embalming consists of the State 
Health Officer and four appointees of the Governor who have practiced embalming in 
the state for at least five years Four-year rotating terms Majority of Board constt- 
tutes quorum Application for license ¢o be filed in writing with Secretary, accompanied 
by $25 fee. Time and place of examination to be fixcd by Board License may 1ssue if 
applicant 1s of good moral character, possessed of the sktll and knowledge of said science 
of embalming and the care and disposition of the dead, and has a reasonable knowledge 
of sanitation and the disinfection of bodies of deceased persons and the apartments, 
clothing and bedding, in cases of death from infectious, contagious or other communica- 
ble disease” License must be registered with the county clerk of court where the Iicensce 

ractices Applicant must have had at least two years’ experience under a licensed em- 

almer. Licenses renewable annually on payment of $2 fee. Act not to mterfere with 
the duties of any officers of local or state institutions, and inapplicable to one simply 
engaged in furnishing burial receptacles for the dead and burying the dead and not 
embalming One practicing ,or known as practicing, embalming without a license, 13 
punishable by a fine of from $25 to $100 Licenses revocable for violation of the pro- 
visions of this act. 

Board Rutes—Blank applications furnished by Secretary. Applications to be 
sworn to, and may be filed any time but should be filed at least ten days before examma- 
tion date. Applicant not entitled to examination unless at least 18 years old, a citizen of 
the state or an employe of a licensed embalmer, and has had at least three years’ prac- 
tree in embalming, or at least three years’ instruction in embalming under a licensed 
embalmer, or holds a diploma from a school of embalming approved by the Board. 

Examinations occur the third Tuesday in November, and one day of the annual 
meeting of the Florida Funeral Directors’ and Embalmers’ Association, and at such 
other times as the President of the Board may direct. Mcetings held at Jacksonville. 
Examination may be deferred 1f application not filed before meeting. Applicant not 
appearing for examination may attend next examination with further fee, but if he 
does not appear then he 1s not entitled to further consideration Applicant failing to 
pass may be re-examined within two years without payment of further fee, but 1s not 
entitled to return of fee deposited. ; 

The examination shall consist of an inquiry into the moral character, age, practice or 
Practical irstruction of the applicant, and an oral and written examination upon the 
following subjects, qualifications and requirements: ; 

{a)—~The applicant must have completed a high school education, be of good moral 
character, endorsed by a licensed embalmer of good repute as to his general standing, 
pass a practical examination upon a cadaver, where required, and pass a written exami- 
nation of not less than fifty questions as prepared by the Board or by the Secretary at 
the request of the Board, and also pass an oral examination of not less than twenty 
questions similarly prepared. The applicant must atta a proficiency of 75 per cent on 
the entire examination, and must not leave the room while taking the examination unless 
a member of the Board accompanies him ; 

Ali written questions must be returned to the Board with the answers. 

Licetises are renewable annually in January on paying $2 fee. Licensees not renewed 
may be reinstated by paying renewal fees accrued since expiration of license. Practice 
pending renewal of license not permitted < 

“An employce, student, apprentice, helper, undertaker, funeral director, or any other 
person who 1s not a holder of a license . . . shall not attempt to practice the 
science of embalming, in any of its branches, unless a licensed embalmer or he or she 
be an actual employee of a licensed embalmer and said embalming is done under a licensed 
embalmer’s personal direction and supervision” | : 

Licenses must be displayed tn place of business, as well as registered with county 
clerk of court Sy 

Licenses revocable for lack of good moral character, for gross or wilful malprac- 
tice in embalming, or violating any law or regulation governing the disposition of bodies, 
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etc,, or knowingly making false certificate of embalming, or for gross or willful profes- 
sional neglect, or for knowingly making fafse statement in application for license, or for 
interfering with another licensed embalmer having legal charge of @ body. Duplicate 
licenses obtamable for $2, No temporary license issucd : we 
OCCUPAILION TAXES —“Undertakers” who are not embalmers, in citses of 
10,000 or more, $50 a year; 1n cities of 5,000-10,000 population, $35, in cities and 
towns of 5,000 or Icss, $15. “Undertakers” and embalmers, cittes of 10,000 or more, 
$100, cities of 5,000-10,000 population, $75, cities and towns of 5,000 or less, $25 
TIME LIMITS FOR SUITS —Accounts, 3 years, notes, § years, if not under 
seal, sealed instruments, 20 years ; 
TRANSPORTATION REGULATIONS—Sce Section 11 of Part I of this 


books GEORGIA 


CLAIMS AGAINST ESTATES.—Funeral bills have priority over other debts 
of estate, but are subject to allowance for support of family for one year 

DEATH STATISTICS —Vital Statistics Law substantially accords with the pro- 
visions sct forth in the chapter on Death Statistics in Part I of this book, sections 17, 18 

EMBALMERS’ LICENSES —State Board of Embalming consists of five mem- 
bers appointed by the Governor, and having experience in embalming, caring for and 
disposing of bodies Members serve rotating terms of five years each Board re- 
quired to prescribe a standard of fitness to engage in embalming, etc 

An unlicensed person desiring to practice embalming must app! to the Board in 
writing and pay a fee of $5 00 Apahes ae must be of good moral character and show 
on examination a knowledge of the venous and arterial systems, the location of heart, 
lungs, stomach, bladder, womb and other organs in the human body, the location of 
abdominal, pleural and thoracic cavities, the location of the carotid, brachial, radial, 
ulnar, femoral and tibial arteries; a knowledge of the science of embalming and the 
care and disposition of the dead, and a reasonable knowledge of sanitation and the 
disinfection of bodies of deceased persons and the apartment, clothing and bedding, 
in case of death from infectious or contagious diseases Licenses must be registered 
in the Ordinary's office of the County where business 1s carried on and must be dis- 
played conspicuously im the holder’s office Licenses renewable annually on payment 
of $2 fce. Act not applicable to those merely furnishing burial receptacles _ Practic- 
ing or holding oneself out as practicing without a license ts punishable by $50-$100 fine. 

Boarp Rutes—Applications to be made on blanks furnished by Secretary and to 
be sworn to May be filed any time, but should be filed at least ten days before cx- 
amination meeting Applicant not entitled to examination unless 21 years old and 
engaged in embalnung for at least two years or having at least two years’ practical 
instruction in embalming Examinations held once a year at times and places fixed 
by Board Notice of meetings to be published 1n at least three journals 30 days before 
date of meeting Applicant failing to pass 1s not entitled to return of fec, but may be 
re-examined within two years Applicant must be endorsed by a licensed embalmer 
and three citizens of good repute. A term in an embalming college or school may be 
counted in computing two years’ experience in embalmin > 

Examination upon cadaver may be required Examination covers the following 
subyects: Anatomy of the principal organs of the body, 10 questions, cavities of the 
human body, § questions, arterial and venous system, 10 questions, the blood and 
discolorations, 5 questions, arterial and cavity embalming, Io questions, transporta- 
tion rules, 4 questions, bacteria and disinfection, 6 questions Applicant must attain 
at least 75% grade _ 

One holding a license 1n another jurisdiction may be licensed on payment of $5 
fee and a showing that he was duly examined in the other jurisdiction On proper 
showing the Secretary may issue a temporary license when applicant has accepted a 
position as an embalmer in Georgia 

_. Licenses expire December 31st and are renewable by February 1st. One who has 
failed to renew license for more than stx months may be reinstated on payment of 
back renewal license fec 

The rules define “embalming” in conformity with the definition given in the 
Chapter on “Licensing of Embalmers and Undertakers” in Part I of this book. 

Licenses are revocable for lack of good moral character, for gross or wilful mal- 
practice, wilful violation of law or regulation, etc 

T —Legal rate, 7% 

TIME LIMITS FOR SUITS—Account, 4 years; notes, 6 years, if not under 

seal, sealed instruments, 20 years 
RANSPORTATION RULES —See Section 11 in Part 1 of this book 
CLAIMS AGAINST ESTATES —Funeral bills have priority over other claims 
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IDAHO 


DEATH STATISTICS.—The faw in the main follows the standard type of vital 
statistics registration acts, the essential provisions of which are set forth in Part 
of this book in the chapter on Death Statistics, The Idaho law, however, appears to 
omit the provisions mentioned in_paragraphs 6 and 9 of the form of law appearing in 
our chapter above referred to See sections 17, 18 of this book. 


DISINTERMENT REGULATIONS —"No body shall be disinterred except upon 
a permit granted by the Department of Public Welfare. Dusinterment and removal 
must be done under the personal supervision of a licensed embalmer, and must be done 
at an hour when there is the least possible exposure. Only such persons as are actually 
necessary shall be present The coffin shall not be opened either at place of disinter- 
ment or place of destination, except special permit to be issued by the Department of 
Public Welfare. And in case of disinterment of bodies dead by reason of contagious 
and infectious diseases, as shown by the certificate of death given by the attending 
physician, the sexton and all other persons engaged in such removal or being present 
shall immediately thereafter change their clothing and properly disinfect their hands, 
head and face, provided, that such disinterment may also be governed by rules and 
regulations promulgated by the Department of Public Welfare and a synopsis of the 
same shall be printed on the back of every permit; provided, also, that in case of any 
contagious and infectious disease where remains are to be shipped to points in other 
states, permussicn must first be obtained from the Sccretary of the State Board of 
Health of such State The Department of Public Welfare may also issue a special 
disinterment permit for legal purposes This permit for legal purposes shall be granted 
only upon application of a prosecuting attorney or the Attorney General of this State, 
Stating therein such facts which make 1t evident to the Depaitment of Public Welfare 
that the ends of justice require that disinterment be permitted Such special disin- 
terment for legal purposes shall be governed by rules and regulations promulgated by 
the Department of Public Welfare and a synopsis of the same shall be printed on the 
back of every such spectal disinterment permit for legal purposes.” 

EMBALMERS’ LICENSES —Department of Law Enforcement empowered to 
determine qualifications entitling one to practice embalming License must be obtained 
from that Department before one may “embalm or otherwise prepare for transporta- 
tion by railway or other public conveyance” bodies, “or poblicly profess to practice 
the art of embalming” Examining committee consists of one member of the State 
Association of Funeral Directors and two physicians of the Department. Applicant 
must be at Jeast 21 years old, with not less than two years’ practical experience under 
a licensed embalmer in the state, one year of such experience and have completed a 
course of instruction in a recognized school of embalming Applicant must have em- 
balmed at least ten bodies under supervision of licensed embalmer Application must 
be signed, sworn to, and accompanted by a certtficate of good moral character signed 
by three responsible citizens, one of whom must be a licensed embalmer acquainted 
with applicant for at least a year 

Every graduate of an accredited college of embalming and has practiced his pro- 
fession in tng state for at least one year, must, within 60 days, apply to the Depart- 
ment for a license, and, upon filing such diploma and paying a fee of $10, a license 
shall 1ssue All other applicants for license, shall be examined in the following sub- 
jects Anatomy, sanitary science, the care, disinfection, preservation, transportation 
of and burial, or other final disposition of dead bodies, and the rules and regulations 
of the Department relating to infectious diseases and quarantine, he shall also demon- 
Strate his PSPC. as an embalmer by operations on a cadaver. Each applicant 
first to pay a fee of $10 The average rating required to pass shall be fixed by the 
Department prior to the examination If the examination be satisfactory to the 
examining committee, it shall so report to the Department; if the Department find 
the report and the rating correct, it shal] authorize issuance of a license to the suc- 
cessful candidates, for which such candidate shall pay an additional fee of $1. The 
license, while in force, shall confer upon the holder the right to practice embalming, 
or to Otherwise prepare dead bodies for transportation, burial, or other authorized 
mode of final disposition and shall be conclusive evidence thereof 

Licenses may be renewed annually on or before July fst, on application and pay- 
ment of $2 fee without examination . vamat 

Licenses of other jurisdictions having substantially the same requirements and 
recognizing Idaho licenses may be recognized as sufficient evidence of qualifications, 
and holder admitte’ on payment of $r1o fee 

Licenses to be registered in the office of the Department may be refused or 
revoked for false or fraudulent representation, habitual intoxication, immoral, unoro- 
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fessional or dishonorable conduct, violation of regulations, etc. Notice and hearing 
of charges to be given. ' ’ 

Bosnp Ruies.—Examinations at State Capitol on third Tuesday in January 
and July Applications for examinations to be filed 15 days before, and to be ace 
companied by unmounted photograph taken within one year. Applicant must have 
had a high school education or its equivalent. 

HEALTH LAW—The undertaker or person in charge of the funeral of any 
person dying of tuberculosis, shall within 48 hours after the death of the person report 
to the Health Officer of the city or town, or county, the name and residence of the 
deceased person, together with cause of death Upon receipt of the notice as herein 
provided, the health officer of the city, or town, or county, shall cause said premises 
to be disinfected im accordance with the regulations of the Department of Public 
Welfare. 

INTEREST —Legal rate, 7%. 

TIME LIMITS FOR SUITS.—Accounts, 4 years, notes, ? years 

TRANSPORTATION RULES—See Section 11 in Part I of this book 


ILLINOIS 


CLAIMS AGAINST ESTATE.—Executor empowered to bury deceased and pay 
necessary funeral charges before obtaining letters testamentary Funeral expenses 
and cost of admimstration have priority over other demands against estate. 

CORONER LAW.—Unlawful to embalm body without permission of coroner 
where body 13 subsect to coroner’s inquest. Fine not exceeding $50. 

DEATH STATISTICS.—Law contains provisions substantially the same as those 
set forth in sections 17, 18 in the chapter on Death’ Statistics in Part I of this book as a 
standard for comparison. The following provisions also appear in the Iflinois law: 

“Where it 18 necessary to obtain a burial or removal’permit before completion of 
an inquest, the coroner may make out a temporary certificate’pending inquest, which 
certificate shall, whenever practicable, give all the personal and statistical particulars 
required by this Act and the rules of the State Board of-Health Such certificate shall 
be marked at the top: ‘For temporary use only,’ and shall state under the item cause 
of death ‘Inquest pending’ Such temporary certificate shall not be considered a sub- 
stitute for the permanent certificate 

“When the body ts the subyect of an inquest or an investigation by the coroner, 
the personal and statistical particulars required herein shall be obtained by the coroner 
at the time of the inquest or investigation, and over the signature and address of the 
informant; Provided, further, that for deaths mm hospitals and institutions, the per- 
sonal and statistical particulars required herein shall be turnished by the physician or 
person in charge of such hospitals or institutions, who shall obtain the information 
from the records of said hospital or institution ” 

DISTURBING FUNERAL is punishable by a fine of not more than $100. 

EMBALMERS’ LICENSES.—Granted by State Department of Registration and 
Education To qualify applicant must be at least 21 years old, of good moral character 
and temperate habits, and a graduate of an approved common school! or have completed 
an equivalent course of study as shown by examination by Department. Applicant 
must also have graduated from an approved school of embalming after at least six 
months’ course of study, and pass an examimation Must also have studied under 
registered embalmer for at least one year 

Apprentices to register on showing that they are at least 18 years old, of good 
moral character and temperate habits, graduated from an approved common school, 
eighth grade, or completed equivalent course as shown by examination by Department, 
and entry upon study of embalming under a registered embalmer, or intention so to 
enter Fee, $1 Apprentice may embalm only under immediate personal supervision 
of registered embalmer 

Embalmers’ and apprentices’ licenses renewable annually in January. Fee, $1. 
Revival fee on failing to renew in January, $2 One retiring from practice for not 
more than five years may be remstated on payment of lapsed renewal fees Embalmers’ 
examination fee, $5 

_ Practicing embalming consists in embalming bodies or preparing for transporta- 
tion bodies dead of contagious or infectious disease Act not applicable to those con- 
ducting funerals but not practicing or attempting to practice embalming 

spp les tions to be made on blanks furnished by Department. Examinations held 
at such times and places as fixed by Department Embalmers’ examination “may in- 
clude both practical demonstrations and written and oral tests and shall embrace the 
subjects of anatomy, sanitary science, and the care, preservation, embalming, trans- 


2a1 


portation and burial of dead human bodies.” Additional subjects may be prescribed 
by Department. 

Licenses to be displayed conspicuously in office May be denied or revoked for . 
conviction of felony, fraud in obtaining license or in practice, practicing with knowl 
edge of having contugious or infectious disease, habitual drunkenness or drug addic- 
tion Provision for hearing of charges and for appeal to courts 

Violations of law pumsshable by $25-$200 fine 

Iilinois Laws, 1923, p 622, provides that examinations shall be conducted, rules 
applicable to licensing shall be formulated, ete, by the Department of Registration and 
Education only upon the action and report in writing of “five persons, each of whom 
has been a licensed practitioner of embalming tn this state for at Icast five years prior 
to their designation, and no one of whom is in any way connccted with or interested 
in any School or college where embalming is taught” : 

EMBALMING FLUIDS —Manufacture or sale of embalming fluid forbidden if it” 
contains arsenic or strychnine, without having the words “Arsenic contained herein,” 
or “Strychnine contained herein” on the label Use of any fluid or preparation contain- 
ing arsenic or strychnine in embalming, etc, a body 1s forbidden under penalty of a fine 
of not less than $50 

FUNERAL REGULATIONS —Public funerals are permissible in deaths from 
pneumonia under the following circumstances (a) When the body of the deceased per- 
son 1s properly embalmed; (5) when a body not embalmed is inclosed in a tight casket, 
the cover of which may or may not have a glass portion to permit viewing the remains, 
This cover should not be removed in the presence of the public 

NTEREST —Legal rate, 5 per cent 

TIME LIMITS FOR SUITS —Accounts, five years; notes, ten years. 

TRANSPORTATION RULES—1 No dead human body shal! be transported by 
common carrier in IIlino:s unless accompanied by a transit and burial permit issued by 
the proper registration oficial (a local registrar) and every dead body so transported 
also shall be accompanied by a person in charge (an escort), who shall be provided 
with a passage ticket for self and a full first-class ticket marked “corpse” for transe- 
portation of the body 

The Transit and Burial Permit shail set forth at least the followirg data @) A 
certificd copy of the followmg data from the death certificate. name of deceased, sex, 
age, color, place of death, date of death, cause of death, name of medical attendant 
or coroner, address of attendant or coroner; same to be certified by the local regis- 
trar with whom the original certificate of death has been filed (b) A permit for 
removal or burial setting forth at least the following Name of person to whom 
permit is granted, residence of said person, number of embalmer’s license held by said 
person, name of decedent, place from which body 1s to be moved, place to which body 
1s to be moved, name of cemetery or other place in which body is to be buried or other- 
wise disposed of, whether disease causing death 1s a communicable or non-communicable 
disease, all of which shall be over the signature of the local registrar with whom the 
original certificate of death has been filed It 1s further required that when the disease 
causing death 1s a communicable disease, the permit shall be approved (countersigned) 
by the local health official at the place where the death occurred The name of the 
person (escort) who will accompany the body to its destination shall also be stated in 
this section 

Attached to the Transit and Burial Permit, there shall be a Transit Label which 
shall set forth at Ieast the following (a) The undertaker’s certificate certifying on oath 
that the body of decedent therein named has been prepared by the certifying undertaker 
in strict accordance with the Rules Governing the Transportation of Dead Human Bodies 
in IfJinois and giving the name of person to whom the body is consigned, the address of 
the consignee, the cause of death, whether the discase causing death 1s a communicable 
or non-communicable disease, date of death, place of death, number of the license held by 
the certifying undertaker, the signature and address of the undertaker, all of which 
shall be duly sworn to before a Notary Public; (b) the route and description of ticket, 
all of the data therein called for to be inserted by the station baggageman to whom the 
body accompanied by the transit and burial permit 1s presented for transportation , 

The baggageman shall then detach the Transit and Burial Permit from the Transit _ 
Label, turning the former over to the person who will accompany the corpse to its des- 
tination and attaching the latter (the Transit Label) securely to the end of the coffin box. 

Provided, that, when a body 1s to be transported by common carrier to a cemetery 
within or immediately adjacent to a city, a transit permit will not be required, but in 
any such case a body shall not be accepted for transportation by common carriers unless 
accompanied by a burial permit issued by the local registrar of the place where the death 
occurred or the body was found 


222 


When a body is shipped by express and without escort, the Transit Label shall be 
securcly qeiscted’ tp the ae of the coffin box and the Transit and Burial Permut shall be 
attached to and accompany the express way-bill covering the remains and upon arrival at 
destination of the body the Transit and Burtal Permit shall be delivered with the body 
to the person to whom the body is consigned h a 

2. The transportation of the dead from smallpox, diphtheria diphtheritic sore 
throat, membranous croup), scarlet fever (scarlatina, scarlet rash, Duke's disease), 
poliomyelitis (infantile paralysis), cerebro-spinal fever, epidemic meningitis, bubonic 
abied Asiatic cholera and typhus fever, shail be permitted only under the following 
conditions. i 

The body shall be thoroughly embalmed with an approved disinfecting fluid by arte- 
nial and cavity wyjection; all orifices shall be closed with absorbent cotton, the body shall 
be washed with an approved disinfecting fluid and placed at once in the coffin or casket, 
which shall be immediately closed The coffin or caskct, or the outside case containing 
the body, shall be metal or metal lined and hermetically and permanently sealed Em- 
balming and other preparation must be done by a licensed embalmer holding a license 
as such issued by the Illinois State Board of Health, or, 1f issued subsequent to June 30, 
1917, by the State Department of Registration and Education ; 

f the body is prepared as above provided, and is enclosed in a hermetically sealed 
and metal lined coffin or casket, the coffin or casket may be provided with a plate of 
glass of sufficient dimensions to disclose the face The glass must be heavy plate glass 
and must be fitted in the casket in such manner as to be water and air tight and not re- 
movable, and must be protected by an extra cover of wood or metal to prevent breakage 
in transit. 

In all cases where bodies are forwarded under Rule 2, notice must be sent by tele- 
graph by the shipping embalmer to the health officer, or when there 1s no health officer, 
to other competent authoritics at destination, advising the date and train on which the 

ody may be expected The coffin must not be opened after reaching its destination. 
(As amended June 1, 1918 ) : n 

3. The transportation of bodies dead of any disease other than those mentioned in 
Rule 2 shall be permitted under the following conditions: 

(a) When the destination can be reached within twenty-four hours after death, the 
coffin or casket shall be encased in a strong outer box made of good sound lumber not 
less than seven-eighths of an inch thick, all jomts must be tongued and grooved, top and 
bottom put on with cleats, or cross-pieces, all put securely together 

b) When the destination cannot be reached within twenty-four hours after death, 
the body shall be thoroughly embalmed by a licensed embaltner holding a license as such 
issued by the State Board of Health, or, if issued subsequent to June 30, 1917, by the 
State Department of Registration and Education, and the coffin or casket placed in an 
outside case constructed as provided in paragraph (a), Rule 3 

(c) All bodies of persons dead from discases not enumerated in Rule 2, and which 
are to be transported by railroad from the state and county institutions at Dunning or 
Oak Forest to Chicago, shall be accepted for transportation when such bodies are 
wrapped in sheets saturated with a solution of bichloride of mercury in the strength of 
an ounce of bichloride of mercury mn the gallon of water, and enclosed in strong cases of 
air-tight and water-tight construction There shall be no transfer of the dead body from 
such case to 2 casket or coffin or other container while in transit, in any railway car, 
station, baggage or express room, or 1n any place where there may be exposure to the 
public The case referred to in this paragraph, after the body has been removed there- 
from, shali be thoroughly washed or disinfected with a solution of bichloride of mer- 
cury in the strength of one ounce of bichloride of mercury to the gallon of water, and 
shall not be used again for any purpose other than as an outer case for interment in a 
Chicago cemetery Railways shall not receive the box referred to in this paragraph 
unless the requirements herein set forth have been strictly complied with 

4. No disinterred body dead from any disease or cause shall be transported by com- 
mon carrier unless approved by the State Department of Public Health and by the 
health authorities having jurisdiction at the place of dsmterment, and Transit Permit and 
Transit Label shall be required as provided in Rule 1 Disinterment permits and re- 
hee: permits must first be obtained from the local registrar at the place of disinter- 
men 

The disinterment and transportation of bodies dead of discases mentioned in Rule 3 
shall not be allowed except by special permission of the State Department of Public 
ey and of the health authorities at both the place of disinterment and the point of 

estination 

All disinterred remains shall be enclosed in metal or mctal-lincd boxes and hermetic- 
ally sealed (soldered); provided that bodies in a receiving vault when Prepared by 


223 


ea gre cient shall not be regarded as disinterred bodies until after the expiration 
of thirty days. 

5 The outside case may be omitted in all instances when the coffin or casket is 
transported in hearse or undertaker’s wagon 
. _ © Every outside case shall bear at Icast four handles, and when over § feet 6 inches 
in length, shall have six handles. 

7 In the transportation in or through Illinois of bodies shipped from points outside 
of Illinois, transportation officials will be governed by the Official Rules of the State 
Department of Public Health, which are based on rules adopted by the Conference of 
State and Provinciel Boards of Health of North America. 

Before selling tickets, railroad agents shall carcfully examine the transit permit 
and note the namie of the passenger in charge, and of any other person proposing tu 
accompany the body, and shall see that all requirements have been Carpi with The 
transit permit in such cases shall specifically state who 1s authorized by the registration 
official to accompany the remains In all cases where bodies are forwarded in accordance 
with Rule 2, notice must be sent by telegraph by the shipping embalmer to the health of- 
ficer, or, when there 1s no health officer, to other competent authority at destination, ad- 
bbe the date and train on which the body may be expected 

An approved disinfectant fluid shall contain not less than five per cent of for- 
maldehyde gas The term “embalming” as employcd in these rules shall require the in- 
jection, by licensed embalmers, of not less than ten per cent of the body weight, imyected 
arterially im addition to cavity injection, and twelve hours shall elapse between the time 
of embalming and the shipment of the body. 


INDIANA 


BURIAL AND DISINTY ..MENT REGULATIONS.—Blank burial permits are 
supplied by the State Board of Health Human remains, exceeding seven months’ gesta- 
tron, shall not be buried without a permit issued by a health officer or deputy, and no 
permit shall be issued unless the health officer or deputy has in hand a certificate of death 
properly filled out in ink or indelible pencil In all cases of death from cholera, bubonic 
plague, leprosy, typhus fever, yellow fever, smallpox, diphtheria, membranous croup, 
scarlet fever and cerebro-spinal fever, the funeral shall be strictly private and the bursal 
shall be made according to the rules of the State Board of Health No public or church 
funcral shall be held or any person permitted to enter the house containing the remains, 
except the relatives of the deceased, the minister, the undertaker and his (their) assist- 
ants, unless by permission of the health officer Buried human remains shall not be dis- 
interred or removed without permission from the State Board of Health, and blank 
applications for disinterment and removal may be had at any time upon application to 
said State Board When disinterment and reinterment 1s to be made in the same ceme- 
tery, nO permit 1s required Bodies whitch have lain over one week in a vault are to be 
regarded as buried, and must not be removed, buried or otherwise disposed of without 
a permit, provided that bodies mm a receiving vault when prepared by a licensed em- 
balmer shall not be regarded as disinterred bodies until after the expiration of thirty 
days If remains are deposited in a vault and susbsequently removed for burial in the 
same cemetcry, no permit 1s required 

CLAIMS AGAINST ESTATES —Funeral bills rank second only to administration 
expenses in right of priority of payment. 

DEATH STATISTICS —Blanks for death statistics supplied by the State Board 
of Health are Death certificates, death certificates (for coroners), burial permits, no 
birth or death cards, official envelopes, monthly statement cards The physician in 
attendance at a death, or the householder, :f no physician 1s in attendance, shall imme- 
diately make out a death certificate and personally deliver said death certificate, or in- 
struct that it be delivered, to the health officer or deputy having Jurisdiction, who, upon 
receipt of same, provided, said certificate 1s completely filled out, 1s written in ink or 
indelible pencil, and is otherwise acceptable, shall make out a burial permit, for which 
no fee shall be charged Sard burial permit 1s valid in all parts of the state When no 
physician 1s present at a death, and the houscholder can not be found, and it is not a 
coroner's case, the health officer shall make out the death certificate and sign it All 
health officers shall immediately copy into their death record books all death certificates 
they receive which belong to their jurisdictions, and, carefully preserving said certificates, 
shall send them to the State Board of Health, in the official envelopes, on the 4th of each 
month, for the month preceding, and there shall always be enclosed with the sad certifi- 
cates, a monthly statement card, filled out according to the blanks on said card When 
a death occurs outside of the state, and the remains are brought into the state for mter- 
ment, the burial permit shall be based upon the transportation permit, and no record of 
said death is required. 
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The form of death certificate used 13 the standard form which is set forth in the 
chapter on Death Statistics in Part I of this book, section 18 

EMBALMERS’ LICENSES.—Indiana Acts, 1923, chap. 62, re-enacts the law re- 
lating to the licensing of embalmers It prov des for a State Board of Embalmers of 
five members, who shall be practical embalmers practicing in the state, and who shall 
serve four-year terms, Appointments by the Governor. Board empowered to adopt 
rules to better the standards of embalming, etc, Secretary receives not fess than $300 
per year and ten cents for each renewal license Members entitled to $10 per day and 
actual traveling expenses for each day’s actual attendance on Board business Mectings 
must be held annually and special mectings may be called. Notice to be given applicants 
for licenses of the time and place of special meetings 

“Embalming” 13 defined as “the preservation and disinfection, or attempted preserva- 
tion and disinfection, of the human dead body by application of chemicals externally, or 
internally, or both ” 4 

“Dead human bodies shall in no way be prepared for burial except by a licensed 
embalsner of the State of Indiana” 

One over 21 years old desiring to practice embalming shall appear personally before 
the Board for examination and pay a $10 examination fee Written examination covers 
applicant's “knowledge of embalming, sanitation, anatomy, and all educational subjects 
pertaining to modern embalming, the disinfection of bodies of deceased persons and 
apartments wherein the same may be found, the clothing, excreta and other things 

ely to be infected in cases of death by communtcable disease; all in accordance with 
the rules and regulations of the State Board of Health, the State Board of Embalmers, 
and the laws of the State of Indiana” Examination includes demonstration upon 
cadaver “If the applicant be of good moral character, and shall have completed a four- 
year course in a duly commissioned high school, or a course of education equivalent 
thereto, and shall have had one year’s actual training in practical embalming in a school 
or college prescribing a special course in the science of embalming and approved by the 
State Board of Embalmers, or shall have completed a four years’ course ina duly com- 
missioned high school, or a course of education equivalent thereto, and has had three 

s of continuous, actual and practical instruction and training under a regularly 

censed and practicing embalmer ‘ of Indiana; and, . Shall pass such 
examination i , then said board shall issue 3 a license ‘ - for 
a period of one year.” High school course not required of those applying for license 
before June 3, 1924 

Licenses renewable annually on payment of $5 On failing to renew within 30 days, 
but Fenennls, within 90 days, fee is $10. After go days no renewal unless re-examina- 
tion is passed, 

capil an forms furnished by Board, and must be sworn to when executed 

ithin 30 days after beginning preliminary instruction and training under an 
embalmer, one must file with the State Board of Embalmers a statement showing when 
the instruction, etc, began and the name of the embalmer If during the three-year 
period of training he serves under more than onc embalmer he must make similar state- 
ments, showing the commencement of connection with each successive embalmer Per- 
sons already in training when the act was passed need not file statement until he takes 
examination 

Licenses revocable for unfitness or incompetency to practice, violation of this act or 
of rule of Board of Embalmers or State Board of Health, conviction of felony Provi- 
sion made for notice of time and place for hearing charges 
_ Practicing embalming, or holding oneself out as being prepared to practice, without 
license, 1g unlawful. 

Board tay recognize licenses issued in other states and issue Indiana licenses on them 

Violations of the act are punishable by a fine of not more than $500, to which may 
be added 1mprisonment for not more than one year m county jar! 

INTEREST —Legal rate, 6 per cent, contract limit, 8 per cent 

MOTOR VEHICLE LICENSES —Indiana Acts, 1923, chapter 186, providing for 
the registration of motor vehicles specifies that “hearses and ambulances shall not be 
classified as trucks, but shall be classified as passenger cars and the fees applied accord- 
ing to the passenger car rates” 

TIME LIMITS FOR SUITS —Accounts, six years; notes, 10 years 

TRANSPORTATION RULES —Sce Section 11 nm Part I of this book. 


IOWA 


CLAIMS AGAINST ESTATES —Statute provides that “As soon as the executor 
or admmistrator 1s possessed of sufficient means over and above the expenses of admin- 
istration, he shall pay off the charges of the last sickness and funeral of deccased,” etc 
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law mi forth in the chapter on Death Statistics in Part I of this book, sections 17, 18 


MBALMERS' LICENSES —Unlawful to embalm or otherwise prepare body for ay 


transportation, or to profess to practice embalming without license from State Board of 
Health Examining committce annually selected by Board and to comprise two physicians 


! 
c 


DEATH STATISTICS.—Law substantially same as standard type of vital statistics i 


a 
i 


who are members of the Board and two licensed embalmers who are entitled to $8 per : 


day for time actually employed Examinations in Des Moines, in July and January, 
and at stich other times as the Board may direct. All Fhe teaclg shall be at least a1 
years and shall have had not less than two years’ practical experience under a licensed 
embalmer in this state, or in lieu thereof, shall have had a practical experience of not 
less than one year under a licensed embalmer, and have completed the regular course of 
instruction in an approved school of embalming; and shall have embalmed not less than 
ten bodies under supervision of licensed embalmer. Applicant shall file with the Secre . 
tary of the State Board of Health, not later than ten days before the next examinati 

a sworn statement of his age and other qualifications required, and a certificate of 

moral character, signed by three responsible citizens, one of whom must be licens ° 
balmer acquainted with applicant for at least one year Applications to be made on 
blanks furnished by the Board. Examinations cover anatomy, sanitary science, the , 
care, disinfection, preservation, transportation and burial, or other final disposition of dead 


bodies, and the rules and regulations of the State Board of Health relating to infectious « 


diseases and quarantine; applicant shall also demonstrate his proficiency as an embalmer 
by operations on cadaver The examination answers shall be graded upon the scale of 
100, each applicant first to pay, to the Secretary of the Board, a fee of $5.00 The average © 


rating required to pass shall be fixed by the Board before the examination If the ex- . 
amination be satisfactory to three members of the Examining Committee, it shall so _ 


report to the Board; if the Board find the report and the rating correct, it shall authorize 
its President and Secretary to issue a license to the successful candidates on an addi- 
tional fee of $1. 

Licenses expire annually June 30 and are renewable within 30 days on payment of $x 
fee Licenses and renewals to be registered with local Board of Health. One licensed in 
another state may be admitted without examination, on payment of $10 fee, 1f require- 
weak in other state substantially same as in Iowa and if other state recognizes Iowa 
icenses. ; 

Licenses may be denied or revoked for fraud, intemperance, immorality, unprofes- 
sional or dishonorable conduct, violation of law or rule, etc, on notice and hearing 

Violation of act punishable by fine of not more than $100 and/or imprisonment for ° 
not more than 30 days. : 


HEALTH REGULATIONS 
Wuere Bopy Nor Transporrep sy Ramway, Etc 


Methods required in the handling of a corpse shall be divided into three classes, de- 
pending upon the cause of death E 

CLASS ONE shall cover the bodies of all persons who have died of any of the 
following diseases: Duiphtherta, scarlet fever, smallpox, meningitis, pohomyelitis, plague, 
cholera, typhus, glanders, anthrax, yellow fever. 

REFoRTING.—It shall be the duty of every licensed embalmer who is called upon 
to embalm or inter a body dead of any of the above mentioned diseases to'report this” 
fact to the local Board of Health before interment may take place. Such licensed em- 
balmer shali be subject to the same penalties for failure to report this matter as physi- 
cians, and others who fail to report the existence of contagious diseases, but no licensed 
embalmer shall be prosecuted for failure to report a case that has already been reported 
to the local Board of Health. ‘ : 

DeatHs WitHIn QuaRANTINE—Bodies dead of any of the above mentioned 
diseases should always be found in a duly established quarantine Where death has oc- 
curred within a quarantine area the licensed embalmer may enter such quarantine to 
perform any and all of his professional duties, ‘ 

UARANTINE AFTER DeaTH—In cases where a quarantine was not estab- 
lished before death, the local Board of Health must establish a quarantine as soon as it 
is notified that death has occurred from any of the above mentioned diseases This quar- 
antine can only be lifted by the local Board of Health after all the rules of the State 
Board of Health, relating to cleaning and disinfecting have been complied with. In the 
meantime, the licensed embalmer may proceed with the preparation of the body for 
interment 

PREPARATION OF THE Bopy—The body of any person who has died of any 
of the above mentioned diseases shall be prepared by washing the body with a strong 
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Gisinfecting solution, the plugging of all body cavities including the cars, nose, throat, 
mouth and rectum with sufficient absorbing material to absorb and retain all normal and 
abnormal secretions or fiutds, In addition the body shall receive arterial and cavity 

. injection or the body shall be entirely wrapped in a layer of dry cotton one inch thick, 
this to be entirely wrapped in a sheet saturated with a strong disinfecting solution 
Bodies prepared for burtal by being wrapped in dry cotton and moist sheet as described 
above and made ready for burial without cavity and arterial at Neate shall be entirely 
covered by such catton and shect and no part of such body shall be exposed. The care 
and preparation of the pea, shall be done entirely in private and no onc shall be allowed 
in the preparation or embalming room except the licensed embalmers and their assistants 
until the body 1s fully prepared and dressed. The body will then be placed in a casket 
and the licensed embalmer shall himself close and secure the lid as soon as the body 18 
properly prepared After the body has been placed in the casket it shall be the duty of 

the licensed embalmer to sce that the body 1s not handled or moved by any unauthorized 
person. It shall be unlawful for any person except a licensed embalmer to open a casket 
that contains a body of any person dead of any of the above mentioned diseases 

Funerats—There shall be no public funeral of any person who has died of any 
of the above mentioned diseases Private religious services may be held 1n the quarantine 
area but the person conducting said service must remain outside the quarantine. Friends 
may accompany the body to the cemetery, but it 1s hereby made the duty of the licensed 
embalmer to warn such friends that they must not approach nor touch the persons who 
have just come from the quarantine area The persons who have been in the quarantine 
may be released from the quarantine for the purposes of accompanying the body to the 
cemetery, if they are furnished with a separate carriage from which they do not dis- 
mount or leave until they have returned to the quarantine area All persons granted 
this privilege must keep themselves strictly apart and separate from all others at the 

- eemetery on pain of having committed a misdemeanor. 

The local Board of Health, or in the absence of the Health Officer, the licensed 
embalmer in charge of the funeral, must sce that the public 13 not exposed to any con- 
tagious diseases by reason of the visit of the quarantined persons to the cemetery, and 
it shall be their duty to sce that the persons who have left quarantine to visit the ceme- 
tery shall return at once and re-enter the quarantine where they must remain until they 
are released by the local Board of Health No person, company, corporation or associa- 
tion shall allow any school, church or other building to be used to conduct a funeral of 

* any person dead of any of the hereinbefore mentioned diseases 

CLASS TWO covers bodtes dead of any of the following diseases: Actinomycosis, 
Anchylostomiasis, chickenpox, chancroid, dengue, dysentery, crysipelas, Rocky Mountain 

fever, favus, influenza, gonorrhea, leprosy, malaria, tetanus, measles, mumps, para- 
- typhoid, pneumonia, rabies, whooping cough, rubella, septic sore throat, syphils, tra- 

~ ghoma, trichinosis, typhoid fever, tuberculosis 

RePortinc.—Same duty and penalty as under Class One 

PREPARATION OF THE Bopy —Same requirements as under Class One. 

_ , Funerats-—The funeral for persons having died of any of the diseases here- 

~ inbefore mentioned as Class Two may be a public fu eral unless ordered otherwise by 
the State or Local Board of Health The casket may be opened for a few moments 

_ during the services, provided that the licensed embalmer is in personal attendance and 

_. Supervises the same 

CLASS THREE covers bodies dead from any other cause than those causes cov- 
ered by Classes Two and Three. 

% It is not necessary for a licensed embalmer to report to the local Board of Health 

y the burial of the body of any person dead of any of the causes listed as “Class Three” 
rea PREPARATION OF THE Bopy—The body of any person who has died from 

= afty of the causes in Class Three shall be prepared for interment by the most approved 

4. methods of cavity and arterial injection The care and preparation of the body shall 

,. be done entirely in private and no one shall be allowed in the preparation or embalming 

- Foom except the licensed embalmers and their assistants or someone requested by the 

‘ family to be present until the body 1s fully prepared and dressed Nothing in this sec- 

- tion shall be construed as preventing any school of embalming recognized by this State 

Board of Health from embalming bodies in the presence of their enrolled students 

: Funerats.—Public_ funerals may be held for any person dead of any of the 

eet listed as “Class Three” unless otherwise ordered by the Local or State Board of 
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sistants until the body is fully prepared and dressed, except by permission of the imme‘ 
diate family. The Secretary of the State Board of Health shall have prepared suitable 
pares for framing, setting forth this rule. These placards shall be furnished by the- 

retary of the State Board of Health to all licensed embalmers. The licensed em. 
balmer shall have them framed and permanently fastcned to all doors of the prepara. 
tion or embalming rooms There shall also be one of these framed placards on display. 
in the general office of every undertaking establishment Any embalmer failing to 
comply with this rule shall have his license revoked. 


DISINTERMENT REGULATIONS —No person shall disinter a body without 
a written permit by State Board of Health, countersigned by the health officer of the 
local board of health When :t is desired to disinter a body for removal from one 
rave to another in the same cemetery, or for removal to another cemetery, application 
or permit therefor must be made to the State Board of Health. Such application shall 
give the name of the person whose body 1s to be disinterred, together with the a 
date of burial and cause of death, the name and location of the cemetery, township oa 
county from which it 1s to be reinterred. All applications provided for in this rule’ 
must be made upon the proper blank forms provided by the State Board of Health and 
must in all cases be signed by the licensed embalmer who is to do the disinterment. 


Bodies of those dead of a non-contagious disease may be removed by private con- 
veyance from one cemetery to another in the same locality by encasing in a sound 
outside box Bodies of those dead of a contagious disease may be removed from one 
grave to another in the same cemetery by encasing in a sound outside box All others 
to be hermetically scaled. 

Bodies dead from diphtheria, membranous croup, scarlet fever, scarlatina, scarlet 
rash, cerebrospinal meningitis, Asiatic cholera, yellow fever, typhus fever, smallpox, . 
leprosy or bubonic plague or acute poliomyelitis may be disinterred upon a pera 
permit granted by the State Board of Health when in session, but all such disinterments 
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shall be done in strict conformity with the followmng requirements The disinterment - 


and removal must be under the direction of a licensed embalmer The removal shall 
be done at an hour when there is the least possible exposure of other persons. No 
children shall be present, and only such persons as are actually necessary. The coffin 
shall not be opened, either at place of disinterment or place of destination. When the 
body ts to be removed from the cemetery where disinterred, the coffin and remains must 
be inclosed in a metallic-lined box. The sexton and all other persons engaged in such 
removal shall immediately thereafter change their clothing and properly disinfect or 
burn the same, and shall thoroughly disinfect their hands, head and face. The embalmer 
authorized to conduct the disinterment shall be held personally responsible for the 
enforcement of these requirements 

Bodies dead from diseases other than named in rule 4 may be disinterred upon 
receipt of a written permit issued by the secretary of the State Board of Health, 
provided such permit is countersigned by the health officer of the local Board of Health. 

All disinterments pitas for in this chapter, shall be done under the onal super- 
vision of a regularly licensed embalmer, and under no circumstance shall a permit for 
disinterment be issued unless his license and renewal 1s properly recorded in the office 
of the clerk of the local board of health in whose jurisdiction the disinterment is to 
take place, provided that when a disinterment is to be done outside the limits of an 
incorporated city or town, the embalmer’s license need not be recorded with the township 
clerk, the record at the nearest city or town being deemed sufficient. 

No permit is necessary to remove a body from any receiving vault for local burial, 
or where private conveyance is used 

Bodies dead of a non-contagious disease, placed in receiving vault for a period of 
over 30 days shall be hermetically sealed. Less than 30 days’ time a sound box is 
necessary. 

Bodies of any contagious disease shall be placed in a hermetically sealed case before 
being put m receiving vault. 

Permit must be secured to remove a body from receiving vault that 18 to be sent 
by any common carrier 

A separate application must be made for each body to be disinterred. 

See also Transportation Rules 

INTEREST —Legal rate 6 per cent. 

TIME LIMITS FOR SUITS —Accounts, § years; notes, 10 years. . 

TRANSPORTATION RULES —Only embalmers holding a license issued or ap- 
roved by the State Board of Health, as provided for by law, after examunation, shall 
fe recognized a3 competent to prepare bodies for shipment. 
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Rule 1 The transportation of bodies dead of smallpox or bubonic plague is abso- 
lutely prohibited. | oa 

Rule 2 Bodies dead of anthrax, Asiatic cholera, yellow fever, typhus fever, diph- 
theria, membranous croup, scarlet fever, scaflatina, scarlet rash, cerebrospinal menin- 
gitis, acute poliomyelitis, erysipelas, glanders or leprosy, may be accepted for trans- 
portation when prepared by being thoroughly disinfected by (a) arterial and cavity 
injection with an approved disinfecting fluid, (b) disinfecting and stopping all orifices 
with absorbent cotton, and (c) washing the body with the disinfecting fluid After being 
disinfected as above, the body shall be enveloped in a layer of dry cotton not Icss than 
one inch thick, and completely wrapped in a sheet, securely fastened. It must then 
be placed in a metal-lined or an iron casket, all joints hermetically sealed, and all 
enclosed in a strong, tight, wooden box, or the body may be placed in the regular strong 
casket or coffin, and ail placed in a metal-lined or all metal outside box, hermetically 
sealed. In shipment under this rule, the body must not be accompanied by persons or 
articles which have been exposed to the disease unless certified by the health officer as 
having been properly disinfected. : 3 

Rule 3 Bodies dead of typhoid fever, puerperal fever, tuberculosis, Spanish influ- 
enza, (influenza, la grippe, grip, eptdemic catarrh, catarrhal fever, epidemic cold), 
pneumonia, chickenpox, whooping cough and measles may be received for transporta- 
tion when prepared by arterial and cavity inyection with an approved disinfecting fluid, 
washing the exterior of the body with the same, disinfecting and stopping all orifices, 
and enclosed in a sound casket and box In all cases such bodies shall be prepared 
by a licensed embalmer holding a certificate as provided for in section 3 of the embalmers’ 


Ww. 

Rule 4 Bodies dead from any cause not stated in the above rules may be received 
for transportation when thoroughly disinfected by arterial injection, with cavity in- 
jection if necessary, and enclosed in a sound casket and box. | 

Rute 5. Every disinterred body shall be treated as infectious or dangerous to the 
public health, and shall be accepted for transportation when said removal has be 
approved by the state health authoritics having jurssdiction where such body is disin- 
terred. The coffin or casket contaming the remains must be wrapped in a blanket 
thoroughly saturated with a 1: to 1,000 solution of corrosive sublimate and enclosed 
in a hermetically sealed metal lined or metal box. But bodies deposited in receiving 
vaults shall not be treated and considcred the same as buried bodies, when originally 
prepared by a licensed embalmer, provided shipment takes place within 30 days from the 
time of death After that time has elapsed, it shall be considered as a disinterred 
body. It is absolutely forbidden to open a casket where a dissnterment has been made 
unless by order of court for the purpose of investigation 

Rule 6 The body must be accompanied by an escort provided with 2 passage 
ticket, another ticket for the body, marked “Corpse,” and the transportation permit 
and embalmer’s certificate properly filled out m duplicate. The original transit permit 
shall be handed to the escort, while the embalmer’s certificate must be securely attached 
to the end or the top of the box The entire duplicate copy must be left with the 
baggage agent at the original point of shipment When the body 1s shipped by express, 
the embalmer’s certificate is attached to the box in the same way, a duplicate copy is 
left with the express agent and the transit permit _is attached to the waybill, and de- 
livered with the body at destmation All wood coffin boxes must be provided with at 
least six handles, one at each end and two on cach side 

Importation or Deap Bopies —Rule 1 _ The importation of bodies dead from either 
bubonic plague or smallpox, into the state of Iowa, is hereby absolutely prohibited by the 
lowa State Board of Health 

Duties or RAILWAYS AND Express Companies, Etc—Rule 2. Railroad companies 
and express companies and their agents, conductors, baggage agents, and messengers, and 
other transportation companics and private individuals are hereby forbidden to accept for 
shipment or to import into the state of Iowa, the dead body of any human being dead from 
any of the diseases named in Rule 1, stated above, and the aforementioned companies, 
their agents, conductors, and all other persons are hereby forbidden to import or bring 
into the state of Iowa any such bodies as are specified in Rule 3 and 4 which follow, un- 
Iess the certificate attached to the outer box containing such body be in strict accordance 
with the provisions and requirements set forth herein 

REQUIREMENTS FOR SHIPMENTS oF Boptes Deap FroM INFFCTIouS Diseases ~Rule 
3 Section 1. In cases where the person has died from any of the following named dis- 
eases, viz, anthrax, Asiatic cholera, yellow fever, typhus fever, diphther:a, membranous 
croup, scarlet fever, scarlatina, scarlet rash, cercbrospinal meningitis, acute poliomyelitis, 
erysipelas, glanders or leprosy, the body may be accepted for shipment within the state, 
only when strictly complying with the following requirements, viz. : 
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Ist. The body shall have been properly prepared in accordance with the requirements 
of this Board as set forth in Rule 2 as stated heretofore on page 14, Embalmer’s 
“Bulletin. Bodies dead of typhoid fever, puerperal fever, tuberculosis, Spanish influenza 
(influenza, la grippe, grip, epidemic catarrh, catarrhal fever, epidemic cold), pneumonia, 
chickenpox, whooping cough and measles, shall have been properly prepared in accord- 
ance with the requirements of this Board as set forth in Rule 3 as stated heretofore 
on Page 15, Embalmer’s Bulletin 

2nd The work of preparation shall have been done by a duly qualified em- 
balmer legally authorized to practice embalming under the laws of the state or province 
in which the death occurred, or 1f there be no such legal requirement concerning the 
qualifications of embalmers in such state or province, then by an embalmer legally 
authorized and qualified under the laws of another state or province having similar 
requirements to those in Iowa The term “embalming” as employed in these rules 
shall require the injection by a licensed embalmer of not less than ten (10) per cent 
of the body weight, injected artertally im addition to cavity injection, and twelve hours 
shall elapse between the time of embalming and the shipment of the body 

3rd_ A certificate showing the cause of death, signed by the attending physician 
or coroner, and also a certificate, signed by the embalmer who prepared the body, 
showing method of preparation employed, shall be attached to the outer box con- 
taining the casket and remains All certificates shall be made upon the official blank 
forms provided by the State Board of Health The method used in preparation must 
be in strict conformity with the requirements of the Iowa State Board of Health 

4th. Before shipment into the state of Iowa, permission to import the body shall be 
obtained from the Sccretary of the Iowa State Board of Health, and such permit 
shall be attached to the end or top of the outside box contaming the casket and remains. 

Sth Notice of shipment shall be sent by telegraph, prepaid, to the health officer of 
the local board of health at the point of destination, stating the time at which the body 
may be expected to arrive 

SHIPMENT OF Bopies DisintTeERRED Oursipe oF IowA—Rule 4. All bodies that have 
been buried and disinterred for shipment into this state shall be considered dangerous to 
the public health, and shall be subject to the requirements and provisions of Rules, 1, 2 
and 3 stated above, and in addition thereto, the casket containing such body shall be en- 
closed in a hermetically sealed (soldered) zinc, tin or copper lined outer box 

RESHIPMENT OF Bopies IN TraANSiIT—Rule 5 Where a body has been held 
over in transit fora funeral service or other cause, before reaching final destination, 
reshipment can be made on the original transit permit attached to the box, the same 
as if transferred from one road to another, without making out new papers, provided 
the body is in good condition Bodies not in good condition shall not be reshipped until 
ae “ene has been prepared in accordance with the law and certified to by a licensed 
embalmer. 

SHIPMENT oF Bones For ScrentiFic Purroses—Rule 6 Section 1. 
All bodies to be used for scientific purposes shall be prepared for shipment under 
the direction of a licensed embalmer Sufficient embalming fluid to insure preservation 
shall be injected without unnecessarily injurmg the tissues, and all external orifices 
closed with absorbent cotton A metallic-lined box should be used for shipment, but 2f 
such ts not available, the body must be wrapped 1m o1l cloth and enclosed in a tight 
shipping case Neither ice nor fluid shall be placed in the container, 

Section 2. No body dead from any contagious or infectious disease shall be shipped 
under the provisions of this rule Bodies intended for scientific purposes, when properly 
prepared in accordance with this rule and shipped under authority of the secretary 
of the State Board of Health, shall be received by express companies and other com- 
mon carriers for delivery to pomts within the state The requirements of the State 
Board of Health relative to the certification of physician and permit of the local board 
of health shalt not apply in the shipment of bodies to be used for scientific purposes 
when prepared and shipped under the provisions of this rule , 

ote—This rule properly refers to bodies of deceased persons that are not claimed 
or identified by relatives or friends, and after the undertaker or coroner, who has charge 
of the unclaimed or unidentified body has made a sufficient search for relatives or friends 
to take charge of and bury the unclaimed or unidentified body, and failing in this, the 
undertaker or coroner who has charge of the unclaimed or unidentified body shall 
notify the secretary of the Iowa State Board of Health by telegram, prepaying the 
telegram, asking direction as to the proper disposal of the said unclaimed or unidentified 
body, and the secretary of the Iowa State Board of Health will reply by telegram 
or telephone, as may seem best, giving instructions as to the proper disposal of the 
body so unclaimed or unidentified, in which case all expenses must be paid from 
the place where the body is located, as the Iowa State Board of Health assumes no 
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hatever in the disposition of unclaimed or unidentified bodies These un- 

nny ua unidentified hodies may be used for scientific purposes as may be directed 
by the secretary of the Iowa State Board of Health, and any medical school, scientific 
school, individual or individuals, who shall receive such an unclaimed or unidentified 
body for scientific purposes shall pay all reasonable expenses which have been incurred 
in the preparation and care of such body. This note 1s to be considered as full directions 
in regard to the procedure to be employed in communicating with the secretary of the 
Iowa State Board of Health relative to the disposal or disposition of unclaimed or un- 
identified bodies. When the obit of the Iowa State Board of Health shall have 
been properly notificd regarding the disposal of an unclaimed or unidentified body, then 
the said secretary shall give instructions as to the proper disposal or disposition of such 
body, and if the body is not needed for scientific purposes, then the sccretary of the 
lowa State Board of Health shall direct that the body be properly buried at public ex- 
ense, and the bills or expenses, as the result of the death of the unclaimed or un- 
identified body, shall be properly certified to the County Board of Supervisors for 
audit and allowance as provided by law for the burial of the poor. These instructions 
should be carefully followed and special pasters and blank reports will be furnished 
from the office of the Iowa State Board of Health, giving directions for the shipment 
as regards all matters here: contained, and in each instance a full report must be fur- 
nished by the undertaker or coroner who has charge of any unclaimed or unidentified 
body, and said report must be mailed promptly to the secretary of the Iowa State Board 
of Health, and in this the undertaker or coroner must be careful to give all details and 
in each instance to sce that all bodies are in proper condition for shipment, as complaints 
have been made regarding the improper preparation of such bodies which have been 


shipped heretofore 
KANSAS 


CLAIMS AGAINST ESTATES —Funeral bills have priority over other claims 

CORONER LAW—The coroner shall hold inquests upon the dead bodies of 
such persons only as are supposed to have dicd by unlawful means, or the cause of 
whose death is unknown When he has notice of the dead body of a person supposed 
to have died by unlawful means, the cause of whose death is unknown, found or being 
found in the county, it shall be his duty to summon, forthwith, six citizens of the 
county to appear before him at a time and place named The coroner shall cause the 
body of a deceased person, which he is called to view, to be delivered to his friends, 1f 
any there be; but if not, he shall cause him to be decently buried, and the expenses to 
be paid from any property found with the body; or, 1f there be nonce, from the county 
treasury, by certifying an account of the expense, which, being prescnted to the board 
of county commissioners, shall be allowed by them 1f deemed reasonable, and paid as 
other claims on the county 

DEATH STATISTICS —State Board of Health supervises Law substantially 
accords with paragraphs 1-5, 7, 8 of the form set forth as a basis for comparison in 
sections 17, 18 of the chapter on Death Statistics in Part I of this book. The law pro- 
vides: 

Section 5. That the body of any person whose death occurs in the state shall not 
be interred, deposited in a vault or tomb, cremated or otherwise disposed of, removed 
from or into any registration district until a permit for burual, removal or other dis- 
position shall have been properly issued by the registrar of the registration district in 
which the death occurred And no burial or removal W pets shall be issued by any 
registrar until a complete and satisfactory certificate and return of the death has been 
filed with him as hereinbefore provided But when a body 1s removed from a district 
into an adjacent or near-by district for interment, not requiring the use of a common 
carrier or the issuance of a removal permit, then the registrar’s burial permit from 
the district where the death occurred may be accepted, provided, that a removal or 
transit ae issued in accordance with the law and health regulations of the place 
where the death occurred, whether in Kansas or outside of the state, shall be accepted 
by the local registrar of the district where the body 1s to be interred or finally disposed 
' of, as a basis upon which he shall issue a loca! burial permit, in the same way as a 

death occurring in his district, but shall plainly enter upon the face of the copy of the 
record which he shall make for return to the state registrar the fact that it was a 
body shipped 1n_for interment and give the actual place of death. 

EMBALMERS’ LICENSES —State Board of Embalming consists of three mem- 
bers appointed by the Governor, serving rotating three-year terms Each appointment, 
except to fill a vacancy, to be made on nomination of three persons by the Kansas 
Funerat Directors’ Association, if such nomination be seasonably made Members must 
be residents of state and licensed embalmers with at least five years’ experience in 
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the state Removable for neglect of duty, imcompetency or improper conduct; 
diem, not excecding four days for each examination, an pitroad Fit ml o 

Annual meeting to be held same time and place as annual meeting of Association. 
Board to meet at least twice a year and oftener if proper discharge of duties so require, 

_ One desiring to practice embalming shall make written application to the Board for 

a license, accompanying the same with a license fee for $10; and appear before Board, 
at a time and place fixed by the Board; and if the Board shall find upon examination 
that the applicant 1s of good moral character, and possessed of skill and knowledge 
of satd science of embalming and the care and disposition of the dead, and has reason- 
able knowledge of santitation and of the disinfection of bodies of deceased persons and 
the apartments, clothing and bedding, in case of death from infectious or contagious 
diseases, the Board shall issue a license, and shall register applicant as a duly licensed 
embalmer All persons receiving license under the provisions of this act shall register 
the fact at the office of the clerk of the county in the jurisdiction of which it is pro- 
posed to carry on said practice, and shall display satd license in a conspicuous place 
in the office of said licentiate Each applicant for a licensc must receive a mark of at 
least 75 per cent ina scale of 100 before a license shall be granted 

Unlawful for unlicensed person to practice or pretend to practice embalming or 
to prepare body for shipment. 

Board and embalming schools have same privileges as to use of bodies as extended 
to medical schools 

Boarp Rutes—Applications to be made on forms provided by Board, stating 
name, age, residence and place of business If required affidavits of licensed embalmers 
must be furnished showing length of trme employed under them and number of bodies 
under personal supervision of such embalmers, together with recommendation by phy: 
sician and embalmer as to good character, etc Applications to be filed at least 15 days 
before date of examination 

Applicants shall be at Jeast 21 years of age; shall be actually engaged in the business 
as proprietor or employee, and have had three years actual experience im assisting mn 
embalming and preparing dead human bodies, or furnish a certificate showing that the 
applicant has completed and passed a full and complete course of ten weeks schooling in 
a reputable school of embalming (approved by the Board) sworn to by the sceretiry or 
resident of said school, when it will only be necessary that the applicant shall have 
had two years’ actual experience in assisting and preparing dead human bodies Appli- 
cant shall have embalmed and prepared for burial or shipment at least 25 bodies, under 
the personal direction and supervision of a licensed embalmer If applicant furnish a cer- 
tificate showing that he has passed a grade of 75 per cent or more 1n a 26-wecks’ contin- 
uous course in a reputable school of embalming approved by the Board, haying at least 850 
school hours devoted to the following subjects Anatomy, physiology, chemistry, the 
principles and methods of embalming, bacteriology, public health and sanitation, laws and 
rules regulating the transportation of dead human bodies, funcral management, etc , and a 
practical experience from post mortem and embalming of at least 100 bodies, (the certifi- 
cate to be sworn to by the president or secretary of such embalming school or college), it 
will only be necessary that applicant have six months’ actual experience im assisting 
in preparing bodies Applicants desiring to qualify under the last provision must register 
their entrance into the embalming school with the secretary of the Board. No cor- 
respondence course accepted 

Since July 1, 1921, 1t 1s necessary for those expecting to qualify as embalmers to 
register with the secretary of the Board as apprentice; fee, $1. Registrant must be at. 
least 18 years old and of good moral character, etc , and have entered upon study under 
a licensed embalmer 

Non-residents living along the border of the state and doing business therein may 
be licensed if qualified and 1f licensed in their own state ; : 

Applicant must pass such examination as Board prescribes, covering the visceral 
anatomy of the body, the action and comparative valuc of germicides, embalming 
methods, health precautions in embalming, preparing and transporting bodies dead of 
infectious or contagious disease, meaning of infection and disinfection, and must dem- 
onstrate ability to properly raise and inject four or more of the principal arteries 
He must also be conversant with laws and rules governing the transportation of dead 
bodies and any other topics named 4v Board. At least 200 written and 100 oral ques- 
tions required to be answered : ; . 

Applicants failing to pass examination may be re-examined within one year with- 
out extra fee. 

Licenses expire annually June 30, and are renewable on payment of $2 fee Revocable 
or dented for fraud, unprofessional conduct, violation of rules, etc Provision made for 
notice and hearing on charges 
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HEALTH REGULATIONS.—No public funeral shall be allowed, either at the 
house or church, where death occurs from smallpox, cholera, scarlet fever, diphtheria, 
epidemic cerebrospinal meningitis, or other infectious disease dangerous to the public 
health. Duphtheritic croup, croupous diphtheria, membranous croup, croup other than 
spasmodic, putrid fever, diphtheritic sore throat, and sloughitg sore throat, occurring in 
communities where diphtheria 1s prevalent, shall be included among the diseases danger- 
ous to the public health, and subsect to the same precautions as diphtheria 

INTEREST —Legal rate, 6 per cent. R 

TIME LIMITS FOR SUITS —Accounts, 3 ycars; notes, § years : 

TRANSPORTATION REGULATIONS.—See Section 11 of Part I of this book. 
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CLAIMS AGAINST ESTATES —Burial expenses have priority over ordinary 
debts, ranking equally with administration expense and certain trust fund claims. The 
Court of Appeals has decided that a mortgage hen comes ahead of a funcral director’s 
claim (43 Southwestern Reporter, 184) In another case 1t was decided that expense 
of lunch was a proper charge, but not expense of publishing cards of thanks (219 
Southwestern Reporter, 187). ‘ 

DEATH STATISTICS —State Board of Health supervises. Law substantially 
accords with Paragraphs 1-s, 7-2, of the standard form set forth as a basis for come 

arison in the chapter on Death Statistics in Part I of this book. The law provides that 
in case of death outside cities and incorporated towns the act shall not cause delay beyond 
a reasonable time in disposing of the body, unless the services of coroner or health officer 
is required, or unless the State Board of Health shall deem delay necessary. In such 
case the “undertaker” shall file with the local registrar a provisional death certificate, 
giving name, date and place of death and an agreement to furnish full certificate 
within five days 

EMBALMERS’ AND “UNDERTAKERS'” LICENSES —State Board of Em- 
balming consists of five members appointed by the Governor for rotating terms of 
four years on nominations made by Funeral Directors’ Association. They must have 
at least five years’ experience in embalming and the care and disposition of the dead, 
and are removable for neglect of duty, incompetency or improper conduct Board 
meets yearly and oftener when duties require. All known embalmers and “under- 

ers” to be notified 15 days before examinations of time and place thereof. 

Embalming licenses issued only to those at least 21 years old and who have 
practiced embalming for at least three years, or who have had at least three years’ 
practical instruction in embalming and disinfecting under a licensed embalmer. ritten 
application must be made to the Board, accompanmted by $10 fee Applicant must be 
of good moral character and show on examination a reasonable knowledge of samitation 
and disinfection. License must be registered with local Board of Health, or, where no 
such Board exists, with the clerk of town or county court, and must be conspicuously 
displayed in place of business. 


“Every person desiring to engage in the business of undertaking shall make written 
application to the State Board of Embalming, accompanied by a license fee of $10 
containing the name, age and place of business of the applicant, the length of time an 
place or places where he has been employed as an assistant to an undertaker, name or 
names of such undertaker, showing that the applicant shall have served as an assistant 
to an undertaker, or been engaged in the business of an undertaker for at feast two 
years in the aggregate, that he 1s of good moral character, 21 years of age or over, 
accompanied with proof of such facts, by affidavit or otherwise, as may be required 
by the Board, and if the Board shall find, upon due examination, that the applicant has 
a reasonable knowledge of sanitation and disinfection,” and has complied with all rules 
and regulations of the Board relating to “undertakers,” he shall be licensed to practice 

undertaking” Licenses must be registered and displayed as in case of embalmers’ li- 
censes At least one member of every firm and the manager of each place of business 
conducted by a corporation, desiring to practice “undertaking,” must be a licensed “under- 
taker” No assistant, no member of such firm and no member of such a corporation 
shall engage in the care, preparation, disposal or burial of dead human bodies and the 
management of funerals, or shall discharge any of the duties of an “undertaker,” unless 
he shall be a “licensed undertaker,” etc. 

‘Undertakers’” and embalmers’ licenses are renewable annually, terminating July 31. 
Renewal fee, $2 

. Licenses revocable by Board for violation of rules for preparing, embalming, 
shipping or burying a body, or for mismanaging funerals 

Person licensed in another state may secure a Kentucky hcense on payment of $10 
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fee, and proof of license and examination in such other state, unless a resident of « 
tucky when license was obtained in the other state. | 

Practicing without a license 1s a misdemeanor punishable by a fine of not less 
than $100 for each offense. 

BoarpD Recutations ~—Blank applications furnished by secretary 

Applicant for embalmer’s license must state his full name, age, residence, length 
of time engaged in embalming, or in receiving practical instruction with name of licensed ° 
embalmer or embalmers instructing him, and the names and addresses of a licensed em- 
balmer or registered physician and a licensed “undertaker” who 1s a member of the state 
association for reference as to standing and moral character 

Applicant for “undertaker’s” license must state same facts, excepting that instead 
of statement as to embalming practice or instruction, he must state how long and where 
he has been employed as an assistant to an “undertaker,” or how long he has practiced 
“undertaking” 

_ When applicant cannot secure endorsements as above required other recommenda: 
tions may be submitted as acceptable to Board. Applications must be sworn to and 
may be filed any time, but should be filed at feast twenty days before examination - 
meeting Examinations held second Mondays of June and December Applicant sat- 
isfactorily explaining fatlure to appear at examination or failing o pass may appear at 
either of next two examinations without further cxamination fee 

Applicant for embalmer's license must pass an examination on a grade of at least 
75 per cent Written examination covers cadaver or chart, and not less than sixty 
Questions, covering anatomy of principal organs (15 questions), cavities (5 questions), 
arterial and cavity embalming (15 questions), bacteria and disinfection (6 questions), 
transportation rules (4 questions). Oral examination covers at least 25 questions, 
including embalming (15 questions), communicable discases (4 questions), and disin- 
fection (6 questions) Umts of credits are allowed as follows. Successful eighth 
grade school course, one; successful high school course, two; successful college course, 
two, successful embalming school course, ten; for each correct answer to questions, one, 

Applicant for “undertaker’s” license must pass imquiry as to moral character, age, 
experience in “undertaking” business, and a written examination of not less than sixty 

uestions, covermg management of funcrals (5 questions), sanitation and disinfection 

1§ questions), washing and laying out bodics (10 questions), contagious, infectious 
and communicahle diseases (10 questtons), rules and regulations for care and disposi- 
tion of dead (10 questions), rules and regulations for burials (5 questions), transpor- 
tation rules (5 questions) Oral examination of not less than 25 questions includes 
management of funerals (5 questions), sanitation and disinfection of premises and 
bodies dead of infectious, etc, discases (10 questions), transportation rules (5 ques-. 
tions), rules pertaining to care and disposition of bodies. Examination must be passed 
by a grade of at least 75 per cent. Examination credits same as applies to embalmer. 
excepting that successful completion of recognized “undertaking” school course, mstcad 0 
embalming school course, counts ten points ; 

Provision is specially made for renewing lapsed licenses No right to practice 
pending renewal of license No unlicensed person entitled to practice embalming, un- 
less licensed embalmer is actually present during the entire opcration, and embalming 
1s done under his supervision. One not licensed “undertaker,” or licensed embalmer con- 
nected with licensed “undertaker,” shall not practice “undertaking” excepting in 
actual presence and under supervision of licensed “undertaker ” 

“Embalming” is given the usual definition of that term, as it appears in the chapter 
in Part I of this book on licensing of cmbalmers, which see And “undertaking” 1s 
defined according to the meaning ascribed to that term in the same chapter relating to 
the regulation of the funcral director’s profession The law also Ucfines “experience 
in undertaking” as applied to those who apply for a license on the strength of such 
experience, in line with the definition of that term given in the chapter last referred to. 

Licenses are revocable for lack of good moral character, gross or wilful malpractice, 
violation of law or regulation, false certification of embalming, permitting unlicensed 
person to act as “undertaker,” false statement 1m application for license or examination, 


ete 

HEALTH REGULATIONS —“Rule 56. Duties of undertakers It shall be the 
duty of every undertaler taking charge of the preparation for burial of the body of am 
person to ascertain whether such person dicd of a communicable disease; and if su 
person died of Aszatic cholera, diphtheria, epidemic cerebrospinal meningitis, glanders, 
plague, scarlet f2ver, smallpox, or typhus fever, it shall he his duty to cause it im- 
mediately to be wrapped in a sheet saturated with disinfecting solution and promptly 
thereafter placed in a coffin or casket, which shall then be immediately and permanently 
closed. This regulation shall not be construed to prohibit the cmbalming of any such 
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body, but the undertaker shall cause such embalming to be done immediately upon 
taking charge of the body, except that, when a permit for embalming is required, this 
shall not proceed until the receipt of such permit But immediately after the embalming 
he shall cause such body to be wrapped in a sheet and placed in a coffin or casket as 
hereinabove directed, 

“After handling, embalming, or preparing for burial the body of a person dead of 
any of the communicable diseases enumerated in this regulation, such parts of the 
persons, garments, and utensils or other articles of the undertaker or his assistants as 
may have been hable to contamination with infective material shall be smmcdiately 
cleansed or disinfected or sterilized in the manner prescribed by the rules and regulations 
of the State Board of Health ; 

“Rule 57 Public funcrals forbidden in certain cases A public or a church funeral 
shat] not be held of any person who has died of diphtheria, measles, scarlet fever, small- 
pox, or typhus fever, unless the body 1s inclosed in a properly sealed casket, and the 
consent of the local health officer has first been obtained” 

INT T —Legal rate, 6 per cent 

MISCELLANEOUS PROVISIONS —Sccret disinterments a punishable offense. 
Provision made for disinterring bodies on order of coroners, county judges and justices 
of the peace for post mortem where there is reasonable ground for believing that death 
was caused unlawfully Customary provision for permitting dissection of unciasmed 
bodies by medical colleges 

TIME LIMITS FOR SUITS—Ordinary accounts, two years from first day of 
gectaty succeeding date Notes, 15 years, excepting those which have been negotiated 

ore maturity. 

TRANSPORTATION RULES —See Section 11 in Part I of this book. 


LOUISIANA 


CLAIMS AGAINST ESTATES —Funeral bills have priority over other claims 
pe must be reasonable as to amount (not exceeding $200) where the estate is in- 
solvent. 

DEATH STATISTICS —Law substantially accords with provisions set forth as 
standard in the chapter on Death Statistics in Part I of this book 

EMBALMERS’ AND “UNDERTAKERS'” LICENSES —State Board of Em- 
balming and Undertaking consists of five appointces of the Governor on recommenda- 
tion of the president of the State Board of Health, from a list of names furnished by 
the Executive Committee of the Louisiana State Funeral Directors’ Association Rotat- 
ing five-year terms Two members must be licensed embalmers and three registered 
“undertakers,” and cach must have had at least five years’ experience in his profession 
Per diem salary and expenses not to excecd $10 Board empowered “to prescribe a 
standard of efficiency of those who desire to practice embalming, and those who desire 
to engage or who are engaged in the business of undertaking in connection with the 
care and disposition of dead human bodies 1n this state To meet at least once a year 
and oftener as the proper and efficient discharge of the duties may require. To adopt 
by-laws, rules and regulations, from time to time whereby the practice of embalming 
and the business of undertaking shall be regulated ” 

Unlicensed persons desiring license must apply in writing to Board, pay $15 fee, 
and appear before Board License tssued on proof of good moral character and quali- 
fications, and must be registered with State Board of Health and be conspicuously dis- 
~ played in place of business 

Licenses expire December 31 and renewal fee of $5 must be paid on or before 
January 31 Revocable for good cause. 

At least one member of firm or corporation engaged in embalming or “undertaking,” 
and the manager of each place of business conducted must be licensed embalmer or 
“undertaker” Every member or assistant engaged in caring, ctc, for bodies must be 
licensed Practicing embalming or engaging in “undertaking” without license punishable 
by $50-$100 fine, in default of which offender may be imprisoned 30 to 90 days 

oARD Rutrs—Applhications to be made on forms provided by Board. Con- 
tents substantially same as requircd in Kentucky Applicant must be at least 21 years 
old and of good moral character Applicant for embalmer’s license must have been 
engaged in embalming for at Icast three ycars or had at least three years’ mstruction 
in embalming and disinfecting under a certified embalmer, or six months’ such ex- 
petence and a diploma from a recognized embalming school Applicant for “undertaker’s” 
icense must have been engaged in “undertaking” for himself or as assistant, for at 
least six months 

Examinations on second Tuesday in January and July Special examination when 
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called. Applicant failing to appear may appear at next examination, On fatling to 
pass may be re-examined without further fee within two years. 
orrespondence courses not accepted. 

Scope of examinations substantially same as in Kentucky 

Having book, etc. in possession during examination cause for ejection. ; 

Those licensed in other jurisdictions may be admitted without examination on 
proper showing, unless when so licensed applicant resided in Louisiars 
; ther provisions defining embalming, “undertaking,” etc., and providing for revoking 
licenses, etc, substantially the same as those of Kentucky 

INT T—Legal rate, § per cent. 

MISCELLANEOUS REGULATIONS —It shall be unfawful hereafter for any 
person or corporation to bury any human body within the limits of an incorporated 
city or town anywhere outside of a duly authorized public cemetery 

TIME LIMITS FOR SUITS.—Accounts, 3 years; notes, 5 years 

TRANSPORTATION RULES.—For reference to additional local regulations, 
see Section rm in Part I of this book. 


MAINE 


CLAIMS AGAINST ESTATES.—Funeral bills and expenses of administration 
have priority over other debts of estate 


DEATH STATISTICS AND TRANSPORTATION REGULATIONS —Secre- 
tary of State Board of Health is registrar of Vital Statistics, and as such has super- 
vision over registration of deaths, etc. The record of death shall state its date, the 
full Christian and surname of the deceased, the sex, color, condition, whether single 
or married, age, occupation, place of birth, place of death, the full Christian and sur- 
names and birthplaces of parents, and the discase or other cause of death, so far as 
known On death of stillbirth, the “undertaker,” town clerk or other person super- 
head the burial, shall obtain physician’s certificate; and add the facts required in 
the death certificate; and having signed the same, forward it to the clerk of the town or 
city where the death occurred and obtain burial permit In case of contagious or ine 
fectious disease, the certificate shall be forwarded immediately Where there was 
no attending physician the town clerk may tssue burial permit on presentation of such 
facts as may be obtained from relatives, etc. Under section 24 of Vital Statistics Law, 
burial permit necd not be obtained when impracticable to obtain it within reasonable 
time after death, but certificate shall be obtained as soon as practicable after death. No 
body dead of cholera, yellow fever, diphtheria, scarlet fever, typhus fever, typhoid 
fever, smallpox or other pestilential disease, shall be removed from place to place 
in this state by any railroad, steamboat or other common carrier, unless there shall be 
attached to the outer case in which said body 1s enclosed, a certificate from the board 
of health where such person died, stating the disease causing such death, and that 
necessary precautions against infection satisfactory to said board have been observed. 
A certificate of death giving heart failure as the only cause of death, shall not 
be deemed sufficient upon which to issue a burial permit, and such certificate must 
be returned to the physician who made it for the proper correction and defimtion If | 
the body of a deceased person 1s brought into this state from without for burial, and if it 
is accompanied by a permit issued by the Iegally constituted authorities of the state 
from which it was brought, such permit shall be received as sufficient authority upon 
which the clerk of the town in which said body is to be buried shall issue a permit for 
burial; but if it is mot accompanied by such permit, then the person or persons in 
charge of it shall apply for a burial permit to the clerk of the town in which it is 
to be buried, and the clerk of the town shall issue such permit when furnished with 
satisfactory information 

For reference to additional local regulations, sec Section tr in Part I of this book. 

When a birth, marriage or death occurs in an unincorporated place, it shall be re- 
ported to the town clerk in the town which 1s nearest to the place at which the birth, 
marriage or death took place, and shall be recorded by the town clerk to whom the 
teport is made; and all such reports and records shall be made and recorded and returned 
to the state registrar as 1s provided herein 

Except as provided in section 24, no interment or disinterment of the dead body 
of any human being, or disposition thereof in any tomb, vault or cemetery, shall be made 
without a permit as aforesaid, from the clerk of the town or city where said person 
died, or in case of disinterment, 1s buried, nor otherwise than in accordance with such 

ermit. No “undertaker” or other person shall assist in, assent to, or allow any such 
interment or disinterment to be made, except as provided in section 24, until such 
permit has been given as aforesaid; and every “undertaker” or other person having 
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e of any burial place as aforesaid, who shall receive such permit, shall preserve 

aes the same to the iets of the town in which the death occurred within six 
the day of buria 

ays OG ALMERS AND “UNDERTAKERS’” LICENSES —Applicant must be at 
least 21 years old with not less than a grammar school education, and shall have prac- 
ticed embalming at least, or shall have had at least une month's practical instruction 
in embalming and disinfecting under a licensed embalmer; and shal] have an intelligent 
comprehension of the rudiments of anatomy, and of the characteristics and dangers 
of contagious and infectious diseases, and of the actions of disinfectants; and pass 
an examination Board of Examiners consist of Secretary of State Board of Health, 
member of that Board, and two practical “undertakers” and embalmers appomted by the 
Governor with the advice and consent of the council, holding three-year terms, | 

Examinations twice a year at such times and places as Board fixes, and_contain 
such questions on embalming and disinfecting as Board may determine Licenses 
revocable for cause, mcluding violation of law or regulations. Examination fee, $5; 
renewal fee, $1; revival and renewal fee, $2 Licenses expire December 31 Application 
for renewal to be made within preceding 30 days Application for revival and renewal, 
within 30 days after December 31. Holders of licenses to be notrfied within ten days 
of expiration and be furnished with blanks ‘Violations punishable by $10-$50 fine and/ 
or 10 to 60 days’ imprisonment 

INTEREST —Legal rate, 6 per cent 

TIME LIMITS ON SUITS—Accounts, 6 years, simple notes, 6 ycars; witnessed 
notes, 20 years . 

OFFENSES AGAINST BODY —Pumshabie for officer to take body under writ 
or execution 

TOLL BRIDGES —Free to persons going to and from funeral 


MARYLAND 


CLAIMS AGAINST ESTATES —Funeral expenses, to be allowed at the discre- 
tion of the court according to the condition and circumstances of the deceased, not ex- 
ceeding $300 take priority over other claims 

DEATH STATISTICS AND TRANSPORTATION RULES —Seecrctary of 
State Board of Health is State Registrar of Vital Statisttes “No sexton or person in 
charge of any premises in which interments are made shall inter or permit the inter- 
ment or other disposition of any body unless it 1s accompanied by a burial permit, as 
provided in this Act He shall also keep a record of all interments made in the 
premises under hrs charge, stating the name of the deceased person, place of death, 
date of burial and name and address of the undertaker.” Stillbirths are registerable 
both as births and deaths 

No body 1s to be entombed, cremated, transported, interred or otherwise disposed 
of without permit from local registrar Certificate of death to be filled out and signed 
by physician last in attendance upon decedent within 24 hours after death, excepting 
where body 1s viewed by the coroner and an inquest 1s held, when certihcate of death 
shall be filled out and signed by coroner. “In case of death without medical attendance 
or in case of sudden or violent death in which the coroner docs not deem it necessary 
to hold an inquest, the certificate of death shall be executed and signed by the local 
registrar or deputy local registrar from the best information available, and all such 
certificates of death shall be presented to the undertaker or other person authorized to 
make disposition of the body No person whose duty it 1s under the provisions of this 
Act to make out and sign a certificate of death shall make out and sign more than 
one certificate of death, except those authorized to do so under the provisions of this 
Act In all cases of death from smallpox, yellow fever, diphtheria, scarlet fever or 
other contagious or infectious disease dangerous to public health, the interment shall 
be conducted according to the rules of the State Board of Health 

“The transportation of the body of any deceased person from one district to another 
district, or from one country into another country, or from this State into any other 
State, Territory or District of Columbia, or from this State to any foreign country, 
or the transportation of any dead body from any other State, Territory or District 
of Columbia into this State or any foreign country into this State, shall be under such 
rules and regulations as the State hoard of Health shall prescribe ” 

ransit permits shall only be issued by application to the local registrar or deput 
local registrar upon the presentation of a proper and complete certificate of deatlh 
of an application for a disinterment permit The same to be accompanied by a burial 
permit which shall be full and legal authority for interment or other disposition in any 
part of the State The burial permit issued authorizes interment in any part of State 

In the event of the death of any person without the jurisdiction of the United 
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States, or in the event of the death of a person within the jurisdiction of any of the 
United States, where such death 1s not recorded by the authoritres having jurisdiction, a 
burial permit may be issued by the local registrar or deputy local registrar at the place 
to which such body is conveyed in this State upon presentation of a proper and correct 
certificate of death 

_Apphcation for a permit to disinter a human body shall be made to the local 
registrar or deputy local registrar for a disinterment permit on the form prescribed by 
the State Registrar No disinterment permit shall be issued where death was caused 
by infections discase wathin one year, except by permission of and under the d.rection 
of the State Registrar of Vital Statistics 

“Undertakcrs” and other persons knowing facts are bound to furnish such informa- 
tion as may be demanded by State Registrar concerning deaths, etc 

Attcnding physician refusing to deliver death certificate subyect to $50-$200 fine 
“Undertaker” interring, removing body, etc, without permit subject to $20-$100 fine. 
Other penalties provided for other violations of act 

The record of a death shall state the date and place of 1ts occurrence, name, age, 
sex, color, occupation, condition, birthplace, cause of death, duration of 1l{ness, and 
names, residences, birthplace of parents, name and address of the attending physician 
and such other items of information as the State Registrar of Vital Statistics shall 
deem important or necessary subject to the approval of the State Board of Health 
All such records shall be made upon forms prepared and printed by the State Registrar 
of Vital Statistics and distributed hy him for this purpose All records of birth or 
death shall be plainly written in unfading ink and shall be signed by the person re- 
quired to make the record in his own handwriting And no certificate shall be held to 
be complete or correct that does not supply all of the stems of information called for 
under the provisions of this sectton so far as 1t 15 possible to obtain the same And 1f 
such items cannot be obtained by proper and dthgent inquiry and search, the word 
“unknown” shall be entered after cach item so described 

Sce also Section i1, in Part I of this book 

HEALTH REGULATIONS --Every owner or driver of a public conveyance shall 
immediately provide for the disinfection of such conveyance in a manner approved 
by the local health authority, after it has conveyed a body dead from a dangerous 
infectious disorder Pemiity Fine not exceeding $25 When such a body is retained 
in a room where persons live or sleep, or when any body is im such state as to en- 
danger the health of inmates of the house, any health officer or justice of the peace 
may, on a certificate signed by a qualified medical practitioner or the application of 
three persons living in the neighborhood, or the body to be removed and buried at the 
cost of the city, town or county within a time to be himited by such order, and unless 
the friends or relatives of the deceased undertake to bury the body within the time so 
limited, and do bury the same, it shall be the duty of the health officer or Justice 
of the Peace to hive the body buried at the expense of the city, town or county, and 
any person obstructing execution of such order shall be hable to a fine of not more. 
than $200 or imprisonment not exceeding six months 

INTEREST —Legal rate 6% 

STATE SCHOOL FOR INSTRUCTION —An act of the Legislature empowers 
the State Board of Undertakers “to establish a school of instruction in which shall be 
taught the work of practical embalnung and undertaking, and for the dissemination 
of reasonable knowledge of sanitation, preservation of the dead, disinfecting the 
bodies of deceased persons, the apartment, clothing and bedding in cases of death 
resulting from infectious or contagious diseases,” and to establish all rules and regula- 
tions for the conduct of said srbool, the payment of tuition fees, the admission of pupils, 
and the issue of diplomas to graduates therefrom ‘ 

TIME LIMITS ON SUITS —Accounts, 3 years; simple notes, 3 years; sealed 
notes, I2 years 

UNDERTAKERS’ LICENSES --State Board of Undertakers consists of ten 
members—the Secretary of the State Board of Health, the Commissioner and Assistant 
Commissioner of Health of Baltimore, and seven experienced “undertakers” appointed 
by the Governor to hold office until thet: sticcessors are appointed and qualify Five 
of the seven must reside in Baltimore and the other two outside that city Members 
receive no salary but Secretary may receive not more than $500 a year, and members 
entitled to actual traveling and other neccessary expenses 

Before any unlicensed person, partnership or corporation shall engage in the 
business of “undertaking” and before any member of such partnership, assistant or em- 
ployee of any stich person, partnership or corporation, or officer of such corporation 
whose duties will engage him or her in the care, preparation, disposition or burial 
of the dead, shall discharge the duties of such business, employment or office, applsca- 
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tion shall be made to the Board fora license. If the Board finds upon due examination 
that the applicant 1s of good moral character, possessed of skill and knowledge of the 
business, and has a reasonable knowledge of sanitation, preservation of the dead, 
disinfecting bodies, clothing, apartments, etc, license shall sssue on payment of $20 
fee. License may issue to corporation and one license may issue to partnership in firm 
name. License to be registered with local Board of Health and conspicuously posted in 
place of business, Licenses expire annually on April 30 and are renewable on payment 
of $5 fee Violations of act (including act of person in charge of cemetery in per- 
mitting unlicensed “undertaker,” assistant or employee to deliver body for burial, etc.) 
punishable by fine of not more than $10 and/or imprisonment for not more than one 


ear 

Boarp Rures—Applications for examinations must be filed at least ten days 
before regular March meeting of Board Board may grant special examination, re- 
quiring applicant to bear the expense thereof. Written examination before two or 
more members of the Board Body ts provided for practical demonstration before a 
majority of the members of the Board, testing applicant’s knowledge and skill 

Applications for renewal of licenses to be made at least 55 days prior to May 1. 
In applymg for renewal employer or principal must give names and number of all 
licensed “undertakers” in their employ whose duties involve them mn embalming or other- 
wise Caring for the dead Applying employees and assistants must give names and 
addresses of their employers Old licenses must be surrendered on delivery of new 

Provision made for suspending or revoking licenses for making false statements in 
application for examination or renewal, or for misuse of license, etc | 

See chapter on Licensing of Funeral Directors and Embalmers in Part ' of this 


boo! 
MASSACHUSETTS 


CLAIMS AGAINST ESTATES.—Funeral bills have priority’ over other demands 

against estate 

os CORONER LAW —“No embalming fluid, or any substitute therefor, shall be in- 
jected into a body .. . . supposed to have come to death by violence, until a 
permit in writing, signed by the medical examiner, has been obtained ” 

CREMATION, TRANSPORTATION AND BURIAL PERMITS, ETC —Body 
not to be cremated within 48 hours after death unless death caused by contagious or in- 
fectious disease, and shall not be received or cremated by cremating corporation until 
certificate issues from medical examiner . 

No “undertaker” or other person shall bury body in a city or town, or disinter, ex- 
ave as provided in next paragraph, until permit received Permit also required to 
exhume and remove body from city or town No such permit issues until proper 
statement filed Certificate to be made by physician, except where death caused by 
violence, in which case medical examiner makes same 

“No undertaker or other person shall bury in a city or town a body or the ashes 
thereof which have been brought into the Commonwealth until he has received a per- 
mit so to do from the Board of Health or its agent appointed to issue such permits, 
or 1f there 1s no such board, from the Clerk of the city or town in which the body 1s 
to be buried or the funeral 1s to be held, or from a person appointed to haye the care 
of the cemetery or burial ground in which the interment 1s made, 1f a record is kept 
of the names of all persons buried therein, or from a duly appointed superintendent 
of burials in such city or town who keeps a record of interments Such permit shall 
not be issued until the undertaker or other person has delivered a certificate to said 
board, agent, clerk, superintendent or person having such care, giving the name of 
the deceased, his age as nearly as can be ascertained, the cause of death, the name of the 
city or town in which he last resided or from which the body was brought, or, 1f the 
death occurred at sea, the name of the vessel upon which it occurred, and any other 
facts required for record which could be obtained with reasonable exertion The Board 
of Health or its agents, or the superintendent or person having such care, shall, upon 
receipt of such certificate, forthwith countersign and transmit it to the city or town 
clerk, and if the deceased was a resident of said city or town, the clerk shall record the 
same in the books kept for recording deaths; but if the deceased was at the time of 
his death a resident of any other city or town within the Commonwealth said clerk 
anal forthwith forward to the clerk thereof a copy of such certificate, who shall record 

e Same 

“No person having the care of a cemetery or burial ground shall permit a human 
body to be buried therein, or such body or the ashes thereof to be removed therefrom, 
until the permt for such burial or removal has been delivered to him, nor permit the 
ashes of a human body to be buried therein untt] there has been delivered to him a 
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certificate that the burial penis and the certificate of the medical examiner pre-"g 
requisite to the cremating of said body have been duly presented. oF 
‘An undertaker shall not bury the ashes of a human until he has received from # 
the person having the charge of the crematory a certificate that the burial permit and the # 
reeks ot = medical examiner prerequisite to the cremating of said body have been’ 
uly presente , .: 
“Whoever violates any of the provisions of the four preceding sections shall forfert 
not more than $so .* 
“No vLomiron carrier or other person shall convey or cause to be conveyed, through; 
or from any city or town in the Commonwealth, the body of any person who has died‘ 
of smallpox, scarlet fever, diphtheria or typhus fever until such body has been so“ 
encased and prepared as to preclude any danger of contagion or infection by its trans-’.% 
Portation, and no city or town clerk, or clerk or agent of the board of health, chall gives 
a permit for the removal of such body until he has received from the board of health#m 
of the city or from the selectmen of the town in which the death occurred a certificatesme 
stating the cause of death, and that said body has been prepared in the manner prescribed 
in this section, which certificate shall be delivered to the agent or person who receives: 
the body Whoever vioiates the provisions of this section shall forfeit not more thane 
: ¢ 
“The boards of health of cities and towns shall annually, on or before the first day“ 
of May, license a suitable number of undertakers who can read and write the English # 
language Such license shall be tssued upon such terms and conditions as the board # 
of health may prescribe, and may be revoked at any time by the board if 1ts terms or § 
conditrons or any requirements of law relative thereto have been violated by the under- ¥ 
taker. An undertaker who has been so licensed may act in any city or town” :. 
Contagious diseases Bubomic plague, typhus fever, measles, whooping cough, + 
scarlet fever and scarlatina Se 
Infectious diseases: Cerebro-spinal meningitrs, yellow fever, typhoid fever, Asiatic | 
cholera, tuberculosis, consumption, croupous pneumonia, influenza, leprosy, tetanus -§ 
(lock-jaw), anthrax (carbuncles), glanders, mumps, relapsing fever, rabies (hydro- 
phobia), syphilis and gonorrhea, g 
Contagious and infectious diseases: Diphtheria, bubonic plague, glanders, smallpox, 2 
measles and rubiola rotheln (German measles) 
The bodtes of all persons who die in Massachusetts, that are to be shipped by | 
public conveyance, even though the initial point of such shipment be a railway station 
outside the State, must be prepared and forwarded in accordance with the regulations § 
in force in the State of Massachusetts ' 
For reference to additional local regulations, see Section 11 in Part I of this book 
DEATH STATISTICS~—Town clerk required to keep death records, showing 
date of death, name of deceased, sex, color, whether single, widowed, married ors 
divorced, age, residence, occupation, place of death, place of birth, names and a 
of birth of parents, maiden name of mother, disease or cause of death, place of burial, ' 
mame of cemetery, maiden name of deceased, 1f married or divorced woman, and*§ 
name of husband Every householder in whose house death occurs must, within< 
five days, notify Board of Health Attending physicians, etc, must on request of?! 
“undertaker,” etc, furnish for registration standard certificate of death “Unde ‘ 
or person in charge of funeral must obtain physician’s certificate, complete it by* 
stating the facts requircd to be reported, and return to Board of Health. Entitled to 
asc fee Mi£stakes in records may be corrected by affidavit, but willfully false returns : 
subject one to a fine of not more than $50. - y 
DISTURBING FUNERALS.—One who willfully interrupts or by fast driving or 
otherwise in any way disturbs a funeral assembly or procession is punishable by a 
fine of not more than $50 or not more than one month’s imprisonment, F 
EMBALMERS’ AND “UNDERTAKERS’” LICENSES.—Board of registration in - 
Embalming consists of three members appointed by Governor. Members must be ; 
skilled embalmers with five years of practical experience. Three year terms. Not. 
more than one member from same city or town Members removable by Governor and | 
Council for cause Meetings, first Tuesday in January, May and October, and additional , 
meetings as may be called Members entitled to $100 annual salary and actual ex-° 
penses : ‘ ; 
Unregistered persons desiring certificate entitled to examination on paying $5 fee.~ 
Re-examination fee, $3. Renewal fee, $2. $10 additional fee for renewal within ten: 
days after lapse of proper time for paying $2 fee. . 
Board empowered to make rules “governing the care and disposition of human. 
dead bodies and the business of embalming,” and may expend out of fees received. 
not more than $soo “for purposes of instruction, and for the dissemination of new 
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and ote, knowledge among and for the benefit of licensed embalmers of the Com- 
monwealth.” is 

Certificates of registration must be Sonericnoue displayed in place of business. 

Practice by unregistered person punishable by fine of not more than $100 and/or 
fot more than two months’ imprisonment ; 

Boas Rures—Application for registration must be signed by two reputable 
persons residing in same town as applicant, certifying to his good moral character and 
common school education Application to be filled out on Board form by ap licant in 
own handwriting and be signed and sworn to by him To be filed at least four days 
before date of examination 75% of answers on examination must be correct. Exam- 
-jnations held in Boston on the first Wednesday of March and October. Additional ex- 
aminations as determined. 

Certificate to be framed and hung on wall ; tre 

Renewals to be made before the first of December. Failure to renew within ten 
days requires re-examination before certificate may be renewed Board must notify 

“registrant within two days after he becomes delinquent 

Certificates may be refused for false and fraudulent representations, unprofes- 
sional or dishonorable conduct, or violation of health rules : 

“Boards of Health.shall annually, on or before May first license a suitable number 
of undertakers who can read and write the English language Such license shall be 
issued upon such terms and conditions as the Board of Health may prescribe, and 
may be revoked at any time by the Board 1f its terms or conditions or any requirements 
of law relative thereto have been violated by the undertaker. An undertaker so 
licensed may act in any town.” (See chapter in Part I on licensing of embalmers and 
funeral directors for a reference to a decision of the Massachusetts Supreme Judicial Court 
as to the power of Boards under this statute ) 

}” INTEREST —Legal rate 6% 

LEGAL PROCESS AGAINST BODIES—Sheriff, etc, taking body on legal 
Process subject to fine of not more than $500 or imprisonment for not more than six 


months. 
NARCOTIC DRUG ACT —Registered embalmers and manufacturers of or dealers 
in embalming supplies are among those exempted from a stattttory prohibition against 
ossession of hypodermic syringes, hypodermic needles and other instruments adapted 
or use of narcotic drugs by subcutaneous injection. 
TIME LIMITS ON SUITS—Accounts and simple notes, 6 years; notes under 


seal, 20 years. 
MICHIGAN 


CLAIMS AGAINST ESTATES —Funeral bills have priority over other claims, 
excepting expenses of administration. May be allowed any time before the general 
: hearing of claims on five days’ notice 
- DEATH STATISTICS—State Commissioner of Health supervises compilation 
.vand preservation. The law provides that the body of no person whose death occurs in 

the state shall be interred, deposited tn a vault or tomb or otherwise disposed of, or 
removed from the township, village or city in which the death occurred, unti! a permit 
for burial or removal shall have been properly issued by the clerk of the township, 
: Village or city in which the death occurs, who shall be the registrar of deaths In cities 
that have, or shall institute, a system of immediate registration of deaths by the board 
of health, the health ofhcer or secretary of the board of health shall act as registrar 
“of deaths under this act, in Jieu of the city clerk 
a “Whenever any person shall die, the undertaker, householder, relative, friend, man- 
§ ager of institution, sexton or other person superintending the burial” shall cause a cere 
f tificate of death to be filled ott with all of the personal and family particulars required 
s. in section 3, and attested by the signature AYE a relative or some competent person 
z+ acquainted with the facts In case of death without the attendance of a physician, or 
it shall appear probable that the deceased person came to his death by unlawful or 
; suspicious means, then the registrar shall refer the certificate to the health officer or 
a--€oroner for immediate investigation and report prior to issuing the permit. In deaths 
;: from dangerous communicable diseases, buria! or removal permits shall be granted by 
the registrar only in accordance with the rules of the local board of health and of the 
state board of health relating thereto “The sexton or other person having charge of the 
interment or final disposition of the body shall retain the burial permit when presented 
to him by the undertaker Provided, That when a body 1s shipped the removal permit 
uy shall be presented by the undertaker or other person shipping the same to the agent 
of the transportation company, and shall be attached by him, with the transit permit, to 
the box containing the body, to accompany the same to destination, and no transit permit 
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shall be issued or received by any transportation company for the shipment of a body 
unless accompanied by the registrar’s removal permit” 

_ _The death certificate follows the form set forth in the chapter on Death Statistics % 
in Part I of this book. : 

_ _ “Any official failing or refusing to perform his duty under this act, or any undertaker | 
violating any of its provisions, and any person who shall knowingly bury, or assist in 
burying or otherwise disposing of any deceased person without there shall first have * 
been obtained a burial permit in compliance with the provisions of this act, shall, upon |; 
conviction thereof, be deemed guilty of a misdemeanor, and shall be punished by a 

ne of not exceeding $100 or be imprisoned in the county jail not exceeding 30 days, = 
or suffer both fine and imprisonment” B 

Any embalmer duly licensed by the State Board of Health may apply to the State © 
Commissioner of Health, accompamied by a fee of one dollar, for permission to act as 
subregistrar of deaths. 2 

The State Commisstoner of Health in his discretion, may authorize any licensed ‘ 
embalmer to act as subregistrar of deaths, in which capacity he shall be authorized to 
issue burial permits to himself for deaths occurring in any township or village (but ~: 
not city) in the state under the same restrictions as those governing registrars He «' 
shall sign as “Licensed Embalmer, No .. .. ,” stating the number of his license. « 
He shall not issue a erty to himself, or conduct a funeral, until he shall have ob- 
tained the certificate of death, properly filled out in all el on required by the registra- - 
tion law, legibly and correctly in ink He shall personally file all certificates of death - 
upon which he has issued permits to himself with the registrars of the townships or vil- 
lages in which the deaths occurred on or before the third day of the month ollowing ‘- 
that in which the death occurred, and failure to do so or to comply strictly with this 
act shall warrant the immediate cancellation of his authority as subregistrar by the _: 
secretary of state An embalmer whose license is revoked by the state board of health %~ 
shall thereby become disqualified as a subregistrar of deaths. Subregistrars shall re- < 
ceive no fees or other compensation for issuing burial or removal permits or transit . 
permits to themselves, or for transmitting certificates of death to the township or 
village clerks under ihis act, but the regular registrars shall receive the usual compensa- “ 
tion for such certificates when promptly transmitted under the registration law. a‘ 

MBALMERS’ LICENSES.—The State Board of Health 1s empowered to de- 
termine the qualifications necessary to enable one to lawfully embalm and disinfect 
premises Examinations by Board or member thereof. Embalming by unlicensed per- 
son forbidden. “Ail persons who are engaged in the business of undertaking, em- 
balming or funeral directing, or who profess to be engaged in such business . . 
shall be required to possess a certificate showing that they are licensed embalmers” 
One violates the law if he embalms or cares for a body, or attempts to do so, unless he 
does so under the immediate and personal direction of a licensed embalmer. “Embalm- 
ing” is defined in accordance with the definition given in the chapter on Embalmers’ 
Licenses in Part I of this book But it 1s provided that the act shall not apply “to 
any person who prepares dead human bodies for burial without the assistance of 
re ‘Rivne or embalmer, or without acting in the capacity of an embalmer or un- 

ertaker” 

Examinations are to be held at least once a year in Lansing, and may be held at 
other times and places At least one examination must be held in the Upper Peninsula 
if there are five or more applicants for examination from that section Members of 
Board, excepting the Secretary, who attend the examinations are entitled to $10 per day 
and actual expenses 

No person shall be granted a license unless he shall have had at least two years 
actual, practical instruction in embalming and disinfectmg under a licensed embalmer 
in this state, or at least one year of such mstruction and has completed a course in . 
some school of embalming whose standing is recognized by the State Board of Health, 
or who shall have been actively engaged in the poe of embalming for five years 
last past prior to the date of his examunation. ch applicant for a license shall be 
examined orally and in writing in the following subjects: Anatomy, sanitary science 
and disinfection, the care, preservation, embalming, transportation and burial of dead 
human bodies, and shall, at the request of the Board, demonstrate his proficiency as 
an embalmer, by operation on a cadaver All applications shall be upon bianks furnished 
by the Board and shall be accompanied by a fee of $10 and a photograph of the ap- 
plicant. All applicants for license to practice embalming shall have attained the age 
of 21 years and must furnish a certificate of good moral character, signed by three 
responsible citizens, who have been personally acquainted with the applicant for at 
least one year Any person holding a valid, unrevoked, and unexpired license in an- 


other state or territory having substantially similar requirements to those existing in 
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this state, provided that such states or territories recognize licenses issued by the Mich- 
igan State Board of Health, may be granted a license to practice upon filing with the 
secretary a certified statement from the secretary of the examining board of the state 
or territory in which the applicant holds a license, showing the rating upon which said 
license was granted, together with his recommendation, and if satisfactory to this 
Board it shall, upon receipt of a fee of $25 grant such license The owner of any 
license or renewal shall cause a copy to be filed with the local registrar of cach city 
or village wherein he intends to practice, and no transportation permit shall be issued 
the local registrar to any person who has not a copy of such license or renewal on 
e* Provided, that any local registrar is hereby authorized to grant a transportation 
permit to any embalmer coming from beyond the jurisdiction of said registrar upon 
the exhibition of a copy of said hcense or renewal to said registrar All persons who, 
ior to July 1, 1925, apply for a license under this act shall furnish the Board satis- 
pues evidence of their proficiency in a common school education — All licenses and 
renewals thereof shall expire and terminate the thirty-first day of July followmg the date 
- of their issue, untess sooner revoked and cancelled 
Any person holding an embalmer’s license may have the same renewed by filing 
with the secretary of the Board an application therefor within 30 days preceding the 
expiration of his license, upon blanks prescribed by the Board and upon payment of $2.50 
senewal fees. Provided, however, that any person negiecting or failing to have his 
license rencwed as above may have the same renewed by making application therefor 
during the month of August following, and upon payment of $10 revival and renewal fees. 
Every September the secretary of the Board shall supply each Iscensed embalmer 
and the various transportation companies in state with a list of hcensed embalmers. 
Notice of faslure to renew licenses to be given holders 
Whenever the Board shall have reason to believe that any person to whom a license 
has been issued has become unfitted to practice embalming and disinfecting, or has 
violated any of the provisions of this act, or any rule or regulation prescribed, or when- 
ever written complaint of a licensed embalmer, substantiated by affidavits thereto, charg- 
ing the holder of an embalmer’s license with the violation of any provision to this act is 
filed with said board, it shall be the aot of the board to notify the person in question 
by registered mail or personal service hen a written complaint 1s filed with the Board 
either by a member thereof or a licensed embalmer, a copy shall be attached to the 
notice. The notice shall set forth in what particulars it 1s claimed there has been a 
violation of the Jaw, or for what reason the person 1s believed to be unfitted to longer 


ty prosecute the business of an embalmer The Board shall in such notice definitely fix 


a time and place when and whcete it will be in scssion to consider the case, which time 
shall not be less than twelve days after the service of notice upon the person. Such 
person shall have the right to appear at such time and place to dispute the charges. 

Any person who shall violate any of the provisions of this act shall upon conviction 
thereof, be punished ek fine of not more than $300, or by imprisonment for not more 
than one year, or by both such fine and imprisonment, in the discretion of the court. 
It 18 hereby made the duty of all prosecuting attorneys to see that the provisions of 
this act are enforced in their respective counties It shall also be the duty of all health 
officers in their respective cities and townships to inform against and assist in the 
prosecution of all persons who there 1s reasonable cause to believe are guilty of violating 
any of the provisions of this act. 

A notice of a recent examination to be held at Lansing specified : 

Candidates will be required to take both WRITTEN and ORAL examinations 


- with demonstrations on the cadaver. Oral examinations will be given in the order 





applications are received Some of the general subjects included in the written ex- 
amination are: 

(a) Visceral anatomy and circulation of the human body, both arterial venous, 
(b) Nature, action, modes of action and comparative value of disinfection. (¢) 
Methods of embalming and preparing bodies for transportation, also shipping rules. 
(d) How diseases are spread, the best method for the restriction of diseases, and 
bacteriology in relation to the spread of diseases (e) The sign of death and manner 
in which 1t 13 determined. 

Those who desire to take the examination at this time must fill and return to the 
State Commusstoner of Health the proper application blank, with an unmounted pho- 
_ tograph of the applicant signed in ink on the back and properly certified to by a notary. 

A, fee of $10.00 must accompany the application. Remittance may be made by ress 
or post-office money order or by registered letter. Personal checks cannot be use 

Applications should be on file in this office ten days before the date of examination 
Application must be made in the name of the individual and not a firm Applicant's 
name must be signed in full Applicants must have at least an eighth grade education 
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Or its equivalent and two full years of practical instruction in embalming and dis- 
infecting under a licensed embalmer in this state, or one year of such instruction and 


a diploma from an accredited school of embalming, showing that the applicant has» 


completed a six months’ course in said school O part-time services will be con- 


sidered, Applicant must also be a registered apprentice In the examination a rating © 


of at least seventy-five per cent must be made by the applicant to secure a license. 
APPRENTICE EMBALMERS—The Michigan law relating to the licensing of 


embalmers and funeral directors was so amended by Public Acts, 1923, p 358, as to. 
provide as follows. “Any person who has completed ten grades in the public schools | 


of the state, or its equivalent, may enter the employ of a licensed embalmer as an ap- 


prentice,” and “shall forthwith apply to the state board of health for registration as an - 


apprentice," stating “his name, age, place of birth, the date his apprenticeship com- 
menced; the name and place of business of the embalmer whose service he has entered, 
and shall be accompanied by an affidavit from such embalmer, showing the correctness 


of the statements contained 1n the application, and a fee of $1 . . . If at any time 


thereafter such apprentice leave the employ of the licensed embalmer whose service 
he has entered, it shall be the duty of the . . embalmer to give 


J - ap- ; 
prentice an affidavit showing the length of time he has served . _. with him, which 


affidavit shall be filed with the state board of health ; , and 1f such apprentice 
shall thereafter enter the employ of another embalmer in the state Lares ie shall 
forthwith report such employment to the state board of health, . . . Before such 


apprentice shall be eligible to receive a license to practice embalming, he shall exhibit, . 


im connection with the other evidence required by this act, affidavits from the several 
licensed embalmers under whom he shall have worked, showing that he has embalmed 
for burial or shipment at least 50 bodies during his apprenticeship. This work must 
all have been done within four years from the date of registration as an apprentice 


n all applications of Sepsesbets for licenses as an embalmer ce the. 


eligibility of the applicant shall be determined by the records . . . of the state 
board of health: Provided the educational qualifications above provided shall not 
become operative until sly, I, 1925” . 

FUNERAL PROCESSIONS—A model for a state law or ordinance giving 
funeral processions right of way over other vehicles is to be found in the following 
provisions of Michigan Public Acts, 1923, p 332: 

“Motor velucles forming a funeral processton when going to any place of burial 
shall have the nght of way over all other vehicles except fire apparatus, ambulances and 
police patrol vehicles, at any strect or highway intersection within this state ; 

“It shall be the duty of the undertaker having charge of such funeral procession to 
supply each motor vehicle forming a part thereof with a card not less than eight inches 
square which shall be white in color, and upon which shall be printed, stamped, or 
stained a purple cross, the extremities of which shall extend to the edge of such card 
Each motor vehicle forming such funcral procession shall have displayed on the right 
hand e:de of the windshield thereof the card aforesaid in a secure manner. Any 
person passing through a funeral procession of motor vehicles designated as afore- 
said, with a vehicle of any kind, shall be deemed guilty of a misdemeanor and upon con- 
viction thereof shall be fined not to exceed $25.” 

FUNERAL REGULATIONS.—Township, city and village health officers em- 
powered to supervise funerals of persons dead from scarlet fever, diphthersa, small-pox 
or other communicable disease which endangers the public health. 

INTEREST —Legal rate, 5%. 

TIME LIMITS ON SUITS —Accounts, 6 years; ordinary notes, 6 years. 

TRANSPORTATION, HEALTH AND REMOVAL REGULATIONS—1._ It 
shall be the duty of every funeral director, undertaker or embalmer within this 
State, who may desire recognition by transportation compamies and common carriers, 
for the transportation of the bodies of human beings dead from infectious, contagious 
or communicable diseases, to conform to all the rules and regulations made therefore 
by the Michigan Department of Health, referred to in Sec. 5, Act 233, Laws of 1901, 
as amended by Act 132, Laws of 1903, in accordance with which act, the Michsgan De- 

rtment of Health undertakes to examine and to grant licenses to such persons as are 
ound on examination to be properly qualified to disinfect and prepare for transporta- 
tion bodies dead from communicable disease; such licenses to authorize persons holding 
them to prepare for transportation bodies dead from any dangerous communicable dis- 
ease, and no other person shall be so authorized ‘ } 

The bodies of those who have died of diphtheria (or any diphtheric disease, in- 
cluding heart failure, croup, membranous crop, angina maligna, putrid sore throat, 
malignant sore throat), scarlet: fever (sometimes called scarlatina, scarlet rash, scar- 
latinal nephritis, canker rash, rash), glanders, anthrax, smallpox (variola, variolo van- 
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cella, chicken pox, Cuban itch), Asiatic cholera, yellow fever, typhus fever, influenza (in- 
fluenza-pneumonia), bubonic plague or leprosy,* shall not be transported nor accepted 
for transportation unless prepared for shipment by being thoroughly disinfected by (a) 
arterial and cavity injection with a disinfectant fluid approved by this Department (sce 
Rule 10), (b) disinfecting and stopping of all orifices with absorbent cotton, and (c) 
washing the body with the disinfectant, all of which must be done by an Embalmer, 
holding a license issued by the Michigan Departinent of Health After bemg disin- 
- fected as above, such body shall be enveloped in a layer of cotton not less than one 
inch thick, completely wrapped in a sheet, bandaged, and encased 1m an air-tight zine, 
tin, copper or lead-lined coffin, all yoints and seams hermetically soldered, and all en- 
closed in a strong tight wooden box. Or, the body being preparcd for shipment by 
disinfecting and wrapping as above may be placed in a Strong coffin or casket, and 
the coffin or casket encased 1n an air-tight zinc, copper or tin case, all yoints and seams 
hermetically soldered, and all enclosed in a strong wooden box In all cases where 
bodies are forwarded under Rule 2, notice must be sent by telegraph by the shipping 
embalmer to the health officer, or, when there 1s no health officer, to other competent 
authority at destination, advising the date and train on which the body inay be expected. 
The cofhn or box should not be opened after reaching its destination, 

3 Bodies dead of typhoid fever (typho-malarial, enteric, continued, mucous fever, 
typhoid malaria, typhoid pneumonia, fever unless definitely stated, heart failure), 
puerperal fever, erysipelas, consumption, (tuberculosis of any organ), measles (mor- 
billirubeola), rotheln (German measies, rubella), whooping-cough (cough, fetid 
pneumonia (lung fever, inflammation of the lungs), meningitis, rabies (hydrophobia), 
and tetanus (lockjaw), which can reach their destination within forty-eight hours from 
time of death, may be received for transportation when prepared for Sie ibeak by filling 
the abdominal and thoracic cavities with a disinfectant approved by this Department 
(see Rule 10), washing the exterior of the body with such an approved disinfectant, 
stopping all orifices with absorbent cotton and placing the body in a strong coffin or 
casket, and encfosing it in a strong wooden box In case such body cannot reach its 
destination in forty-eight hours it must be prepared for shipment by being thoroughly 
disinfected by (a) arterial and cavity injection with a disinfectant fluid approved by 
this Department, (b) disinfecting and stopping of all ortfices with absorbent cotton, 
and (c) washing the body with such an approved disinfectant, and placing the body in 
a strong coffin or casket, and enclosing it in a strong wooden box. The preparation of 
all bodies under this rule must be done by an Embalmer holding a license issued by the 
Michigan Department of Health 

4. Bodses dead from violence or from a disease not communicable or not named in 
Rute 2 or 3, which shall reach their destination within thirty hours from time of death, 
or are addressed to the Demonstrator of Anatomy of some medical college, may be 
received for transportation when encased in a sound coffin or casket and enclosed in 
a strong wooden box. Heart failure should never be accepted as a cause of death, ex- 
cept under Rule 2 or 3 (as equivalent to diphtheria or typhoid fever) 

If the body is not so addressed, or cannot reach its destination in thirty hours 
from time of death, 1t must be prepared for shipment by filling cavities with a disin- 
fectant approved by the Michigan Department of Health, washing the exterior of the 
body with the same, stopping all orifices with absorbent cotton, and enveloping the entire 
body with a layer of cotton not less than one inch thick, and all wrapped 1n a sheet and 
bandaged, and encased im an air-tight coffin or casket, and all enclosed in a strong 
wooden box. But if the body has been thoroughly disinfected by arterial and cavity 
inyection and surface disinfection, by a licensed Embalmer, the wrapping 1n cotton, the 
bandaging and air-tight coffin may be dispensed with 

§ In the case of a contagious, infectious or communicable disease, the body must 
not be accompanied by a person or article which has been exposed to the infection of 
the disease, unless certified by the health officer as having been properly disinfected 
Before selling a passage ticket, agents shall carefully exammne the transit permit, and 
note the name of the passenger 1n charge, and of any others proposing to accompany 
the boon and see that all necessary precautions have been taken to prevent the spread 
of the disease The transit permit in such cases shall specifically state who is authorized 
by the health authorities to accompany the remains 

Every dead body, except as provided for in Rule No 7, must be accompanied 
by a person in charge, who must be provided with a passage ticket and also present 
a full first-class ticket marked “corpse” for the transportation of the body, and a transit 
permit including Health Officer’s Permit for Removal, Registrar’s Removal Permit, 





® Bodies dead of some of the diseases named in Rule 2 are forbidden to be shipped int 
state than Michigan Many of the States forbid the transportation of bodies tesa pratiees iocuee 
fever, plague, and cholera. 
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Embalmer’s Certificate, name of deceased, date and hour of death, age, place of death, 
cause Of death, whether communicable or non-communicable, the point to which the 
body is to be shipped, and when death 1s caused by any of the diseases specified in 
Rule 2, the health officer’s statement of the names of those authorized by the health 
authorities to accompany the body The transit permit must be made in duplicate, and 
the signatures of the Registrar, Healtn Officer and Embalmer, must_be on both the 
original and duplicate copies. The Registrar's Removal Permit, the Embalmer’s Cer- 
tificate, and Baggageman’s instructions, of the original, shall be detached from the 
transit permit and securely fastened on the coffin box The Health Officer’s Removal - 
Permit shall be handed to the panerace in charge of the corpse The whole duplicate 
copy shall be sent to the official in charge of the baggage department of the initial line, 
and by him to the Michigan Department of Health 

7 When dead bodies are shipped by express the whole original transit permit shall 
be sectircly fastened hos the outside box and the duplicate forwarded by the express: 
agent to the Michigan Department of Health 

8 Every disinterred body, dead from any disease or cause, shall be treated as 
dangerous to the public health, and shall not be accepted for transportation unless said 
removal has been approved by the Michigan Department of Ilealth, and the consent 
of the health authorities of the locahty to which the corpse 1s consigned has first been: 
obtained, and al! such disinterred rematns shall be enclosed in a hermetically soldcred 
zinc, ttn or copper lined coffin or box Bodies deposited in receiving vaults, or other- 
wise kept for thirty days after death, will be treated and considered the same as buried 
bodies, but 1f such a body has been thoroughly disinfected by artertal and cavity inyec- 
tion and surface disinfection, by a licensed Embalmer, and the shipment 1s made within 
thirty days, the metallic coffin or box may be dispensed with 


9 The license of any Embalmer may be revoked at any time * ~ Michigan De- 
partment of Health, upon suffictent evidence to satisfy the Der thet any cer- 
tificate made by said Embalmer relative to the preparation of a! transportation 
was known by him to have been false, or such evidence that a r is Department 


had been knowingly violated 

10. Disinfection of rooms and contents must be done by or under the direction 
of the local health officer (Act 137, Laws 1883; Sec 5091, Compiled Laws 1915). Dis- 
infection of the surfaces of the body should be done by the mbalmer by washing with — 
solution of bichloride of mercury, one part of bichloride to one thousand of water, or 
of carbolic acid one part to twenty of water, or better still, formaldehyde solution not 
less than eight per cent strength Embalming should be done by using a solution con- 
taining not less than eight per cent formaldehyde This may be made by using a little 
more than one part of the commercial “forty per cent” (usually about thirty-five per 
cent) eee of formaldehyde to four parts of water. No arsenical solution shall 
be use 

11 After January Ist, 1912, the license of any Embalmer in Michigan will be re- 
called and cancelled by the Michigan Department of Health, 1f the said Embalmer 
shall sign a death certificate to procure a permit for the burial or removal of a dead 
human body which he did not embalm and prepare for burial, or which was not em- 
balmed and prepared for burtal under his immediate personal supervision 

12 Private Funerals. A private funeral is one at which only the presence of the | 
immediate family and those in the house with the deceased prior to death, the necessa 
representatives of the health department, undertaker and his assistants, is allowed. 
Private funerals cannot be held from churches, and neither the funeral party nor the 
body may be taken to the church 

“Tt shall be unlawful for any railway agent, express agent, baggage master, con- 
ductor, or other person acting as such, to receive the dead body of any person for 
shipment, or transportation by railway or other public conveyance, to or from any 
point in this state or to a point outside of this state, unless said body be accompanied 
by a removal or shipping permit signed by the health officer of the local board of 
health, and a certificate, attached to the outside box containing such body, showing the 
name and official number of the embalmer by whom it was prepared, and the method 
of preparation employed Proviced, That nothing in this act shall be so construed as 
to prevent the shipment of dead bodies intended for use for anatomical purposes within 
this state when the same are so designated by the shipper ” 


MINNESOTA 


CLAIMS AGAINST ESTATES —Claims for funeral expenses rank next to ad- 
ministration costs in right to priority of payment 

DEATH STATISTICS —State Board of Health supervises “The undertaker or 
person acting as such, at the burzal, cremation or other disposal of the body of any — 
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person dying in this state shall obtain and file with the local registrar of the district 
in which the death occurs, a certificate of death,” ete The form used conforms to the 
standard form of death certificate set forth in the chapter on Death Statistics in 
Part I of this book. 

“Upon the filyng of a proper certificate of death, completely filled out, with the 
local registrar, or sub-registrar, but not otherwise, he shali issue a burial permit 
reciting the place and time of death, the full name, age, sex and nativity of the de- 
ceased, the cause of death; the name of the medical attendant; the ume and place of 
interment; the name and address of the undertaker, that a certificate of death comply- 
ing with the law has been filed in his office; and authorizing the bunal or other disposi- 
tion of the body. He shall sign the permit officially, date it the day of issue, and 
deliver it to the undertaker, or person applying therefor, who shall deliver 1t to the 
person in charge of the place of burial, or when the body ts transported by common 
carrier, to the person accompanying it, before interment or other disposition of the 
body 1s made Provided, that when the body 1s transported from without for burial 
within the state, the transit permit issued in accordance with the law of the state where 
the death occurred, shall be accepted by the local regsstrar of the district in which the 
interment 1s made in place of a Certificate of death and a burial permit issued accord- 
ingly, with the fact that the body 1s brought in‘ for mterment endorsed thereon ” 

Sellers of caskets at reta:] are required to keep record of and report sales, and 
enclose in caskets sold notice calling attention to Vital Statistics Law, under provisions 
same as set forth in Paragraph 6 of the form of Vital Statistics Law appearing 1n 
the chapter on Death Statistics in Part I of this book | ‘ 

“The body of any person dying, or found dead, in this state, or the body of a 
at:l-born infant, shall not be interred or otherwise disposed of, or removed from one 
registration district to another, or held for more than seventy-two hours after death, 
unless and until a proper certificate of death has been filed and a permit issued as 
provided for by this act When there is a person charged with the care or supervision 
of acemetery, burial place or other premises where human bodies are interred, or other- 
wise disposed of, the name of such person and hts address shall be posted in a con- 
sprcuous place at the entrance of such premises. He shall not inter, nor permit the 
interment or other disposition of the body of a deceased person until he receives a 
burial permit as heresm provided He shall keep a record of all interments, or other 
disposition of the body, made on the premises under his charge, stating the name of the 
deceased person, place of death, date of burial and the name and address of the under- 
taker Such record shall be open to public inspection at all times ” 

A bulletin obtainable from the State Board of Health explains the duties and 
Privileges of embalmers willing to act as subregistrars. 

EMBALMERS' LICENSES —No person shall embalm any dead human body 
without being licensed by the State Board of Health. The Board 1s empowered to 
examine all applicants, and to determine whether such applicants possess the necessary 
qualifications to properly embalm dead human bodies, and, 1f upon such examunation, 
the board shall determine that such applicant is properly qualified to embalm, it shalt 
grant a license for a period ending the 31st day of July following 

Apphcant shall pay a fee of $500 No person shall be granted license unless at 
least 21 years of age, of good moral character, and shall have for at least one year had 
Practical experience in embalming. Any license may be renewed for a period of two 
ice from the gist day of the preceding July upon the payment of a renewal fee 
of $1 00, 

The Board may revoke, or may refuse to grant or renew, a license upon proof of 
the violation by the hofder of such license or the applicant for such license or renewal 
of the rules of the State Board of Health concerning the care, custody or disposition 
of dead human bodies, or the dismfecting of premises where contagion exists, or for 
want of moral character or of capacity 

Any person who shall embalm a dead human body, or who shall hold himself out 
as an embalmer thereof without being licensed as herein provided shall be liable to a 
fine of not less than $2500 or more than $100.00 or imprisonment for a period of not 
to exceed three months 

Boarp RuLes—Applicant must pass examination on: Anatomy, 10 questions; 
bacteriology, 10 questions; elementary chemistry, 10 questions; public health, sanita- 
tion and laws and regulations, 10 questions; the precise of embalming, 20 questions; 
business methods, 5 questions. Must attain a mark of 75 per cent or more 1m each and 
every subject. 

, Examination is held by officers of the State Board of Health assisted by an Ex- 
amining Committce of practical embalmers appointed by Board and by professors and 
instructors of the University of Minnesota School of Embalming No common school 
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restrictions for Boatd’s examination. No Embalming School restrictions for Board's 
examination. No credit given at Board’s examination for attendance at any commo 
high or embalming school No Embalming School examinations accepted in lreu 
srecevon by Board except those of the School of Embalming of the University of 

ne 

The University of Minnesota School of Embalming 1s conducted by the University 
authorities at the State University Before admission students must have had at least 
one year in high school or its equivalent. Course covers 3 months full time. The 
State Board of Health assists by giving tstruction in public health, sanitation, laws 
and regulations The University School instructors assist the Board in annual exami. 
nation. The University School instructs on all subjects which the Board requires ex- 
amination in and its examinations are similar to and on a par with the examinations 
of the Board. Examinations of the Board are similar to examinations of University 
School Board accepts the examinations of the School as the examinations of the 
Board and 1n heu thercof 


Licenses issued without examination to holders of licenses in reciprocating states, 


e, 25 
EMBALMING FLUID REGULATION —Embalming fluid sold or used in state 
must contain formaldehyde gas in proportion of 5% by weight in every 100 parts by 
volume of fluid, and must not contain any ingredient interfering with germicidal action. 
Such fluids must contain no chloral, arsenic, mercury, zinc or other mineral poison. 
List of ingredients must be filed with State Board of Health. 

_HEALTH AND DISINTERMENT REGULATIONS.—A body must not re- 
main unburied longer than four days without permission from the local health officer 
unless st is to be shipped, in which event shipment must begin within this time. When 
death 1s due to any communicable disease the body must not remain unburied more 
than 24 hours unless prepared for shipment as provided for under the regulations gov- 
erning the transportation of the dead 

fe) gorice, except a licensed embalmer, and then only after first having obtained a 
permit therefor from the local health officer and the local registrar of vital statistics, 
shall disinter a body, provided, the authorities in charge of a cemetery may transfer 
bodies buried therein from one part of such cemetery to another part thereof with the 
approval and under the supervision of the local health officer. Any person desiring 
such permit shall first secure from the actuary or secretary or other person in charge 


of the cemetery records a written statement showing that such body is buried in that: 


cemetery and giving thereon the name of deceased, age at time of death, date of death, 
cause of death, and date of burial. He shall present this statement to the proper local 
health officer If there is no such cemetery record then such statement by relatives of 
the deceased or other competent person or persons who are empowered to cause such 
disinterment and removal, shall be presented. If the health officer has cemetery rec- 
ords of the cemeteries in his municipality and a record of such interment, no such 
written statement need be secured or filed with him The local health officer shall 
question the applicant as to the manner in which it is proposed to disinter, handle and 
dispose of the remains, anc shall give and enforce such directions for disinterment, 

cmoval and remnterment xs “e deems necessary for the protection of the public health 
Such local health officer snall thereafter notify the local registrar of vital statistics 
o-ally or in writing 1f he lias approved such application, The applicant shall thereupon 
apply to the registr.r of vital statistics having jurisdiction over the district in which 
the body proposed to be disinterred 1s buried, who shall issue a written “disinterment- 
reinterment” permit, using for such purpose the form now provided by the State Board 


of Health for original interments and noting thereon the words “disinterment-reinter- 


ment permit” Such permit shall not be issued by sub-registrars. 
Only licensed embalmers shall be pound to take charge of remains of those 
who have died of any communicable 
fected and enclosed in a tightly sealed coffin which shall not thereafter be opened. 
The funeral shall be strictly private when the death has been due to smallpox, 
scarlet fever, diphtheria, epidemic cerebrospinal meningitis, epidemic anterior polromye- 


sease Such remains shall be properly disin- - 


litis, epidemic influenza, or other dangerous communicable disease. Private funeral is~ 


not required when services are held over a body exhumed for removal or shipment 


six months or more after death from a communicable disease. A private funeral allows , 


the presence of the immediate family and requires the exclusion from the house or 


remiges where such death occurred of all other persons not resident in the tenement . 
with the deceased, and already exposed to the disease, except the embalmer and his . 
necessary assistants and a minister of religion who shall be present only when the 


bal in charge of the case 1s also present and who shall be directed by said em- 
balmerat to the precautions to be taken Provided that the total number of persons 
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present at any such funeral shall not exceed fifteen, exclusive of the minister, the 
embalmer and the embalmer’s necessary assistants. Private funerals cannot be held 
from churches Neither the funeral party nor the body may be taker to the church. 
Attendance at interment is limited to these enumerated above. The opening of hermet- 
ically sealed caskets containing disinterred remains of persons dead from any cause 
and shipped for burial in Minnesota 1s hereby forbidden except when so ordered by a 
court of competent jurisdiction 

INTEREST.—Legal rate, 6% : F 

URY_SERVICE —Licensed embalmers exempted from jury service. 

ORGUES —In counties of a population of 100,000 or more public morgue must 
not be connected with an undertaking establishment, and no one employed in the morgue 
shall be connected with any such undertaking establishment. Coroners forbidden to 
interfere in the selection of a funeral director to take charge of any body for burial 
from the morgue : 5 

OFFENSES AGAINST BODIES.—Bodies required to be buried or cremated 
within reasonable time. Opening of graves without authority unlawful Attachment 
or detention of body for debt or on claimed lien, or interference with the carrying or 
accompanying of a body to a place of burial or cremation a misdemeanor. 

TIME LIMIT ON SUITS—Accounts, 6 years; notes,6 years 

TRANSPORTATION REGULATIONS —Board of Health Rulings——When a 
body 1s carried to a pomt a short distance across country, even 1f through more than 
one township, and when there 1. no direct or fairly adequate train service between the 
pe sie then the regulations relative to the transportation of the dead need not be 
applie 

“When bodies are carried by wagon, automubile or automobile hearse, through 
intervening townships, villages or cities and in which cases these regulations originally 
contemplated that train service would be used, all provisions of the regulations must 
be complied with The shipping embalmer should in such cases send the duplicate 
copy of the Transit Permit to the State Board of Health” 

For reference to additional local regulations, see Section 11 in Part I of this book. 


MISSISSIPPI 


CLAIMS AGAINST ESTATES —Funeral bills, expense of last :lIness and admin- 
istration costs have priority over other claims 

Concerning the epaynient of funeral bills by administrators and executors in Missis- 
sippi, the Supreme Court of that state said in the case of Gaulder v. Ramscy, 85 South- 
ern Reporter, 109: 

“It 1s unnecessary for us to determine whether the appellee’s claim for the funeral 
expenses of the deceased is set forth in the manner required by section 2106, Code of 
1906 (section 1774, Hemingway's Code), for the reason that it necd not have been pro- 
bated at all It 1s not a claim against the deceased, and it is only claims against the 
deceased which the administrator is forbidden to pay unless 1t has been probated. 

. ,_ It is the duty of an administrator to bury the deceased and to pay the expenses 
incident thereto out of the property of the deceased And, 1f this expense has been 
incurred prior to the appointment of the admmmistrator, 1t becomes a charge against him 
after his appointment payable out of the property of the deceased.” 

INTEREST.—Legal rate, 6 per cent. 
payment of $2 fee within 39 days preceding such expiration Licenses revocable for 
the collection and preservation of vital statistics on forms prescribed by such Board. 

_ EMBALMERS’ LICENSES —State Board of Embalming consists of the Execu- 
tive Officer of the State Board of Health, the Director of the Bureau of Vital statistics, 
and five appointees of the Govertc., who shall have had at least five years’ experience 
in embalming, etc. Four-year ruiating terms. 


_ Unlicensed persons applying for licenses must be at least 18 years old and have prac- 
ticed at least two years or have had at least two years’ practical imstruction in embalm- 
ing and disinfecting under a licensed embalmer, or hold a certificate from a reputable 
school of embalming If it 1s found upon exammmation that the applicant is of good 
moral character, possesses of knowledge of sard science of the embalming and care and 
the disposition of the dead and has a reasonable knowledge of sanitation and the dis- 
infection of diseased persons, and the apartment, clothing and bedding in case of death 
from infectious or contagious diseases, the board shall issue a license. Application to be 
accompanied by $5 fee. 


Licenses to be registered in the office of the Circuit Court and conspicuously dis- 
played in place of business. They terminate June 30 each year and are renewable on 
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payment of $2 fee within 30 days preceding such expiration. Licenses sevocable for 
violation of law or rules. 

Violation of law punishable by $s50-$100 fine. 

BOARD RULES —Application to be made on form provided by Board Moral char- 
acter must be vouched for by licensed embalmer or a registered physician and a funeral 
director who 1s a member of the state association. Application to be filed at least 30 
days before examination. At least one examination held every year Special examina- 
tions may be held at expense of applicants 

Applicant must have assisted in embalming at least 25 bodies. He must have had 
two years of practical experience in embalming under the dircction of a licensed em- 
balmer, or a six weeks’ course in a recognized school of embalming and one year’s prac- 
tical experience, or a course of twelve wecks and six months’ practical experience, or 
a 26-weeks’ course Correspondence courses not accepted He must pass a practical 
examination on a cadaver, 1f one can be secured, or an examination on a chart He 
shall pass a written examination of not less than sixty questions upon the following 
subjects; Anatomy of the principal organs of the body, fifteen questions The cavities 
of the human body, five questions Arterial and venous system, ten questions The 
blood and discolorations, five questions Arterial and cavity embalming, fifteen ques- 
tions. Bacterial and disinfection, six questions Transportation rules, four questions. 
He shall pass an oral examination of not less than twenty-five questions upon the fol- 
lowing subjects: Embalming, fifteen questions Communicable diseases, four ques- 
tions. Disinfection, six questions He must attain a proficiency of 75 per cent on the 
entire exammation 

Holder of license in another state must pay $10 1n applying for license and furnish 
certificate or Iscense showing licensing in other state Examination not required 1f other 
state reciprocates with Mississippi in recognizing licenses 

An employee, student, apprentice, helper, assistant, undertaker or any other person 
who is not a duly licensed embalmer shall not attempt to practice the science of embalm- 
ing in any of its branches unless a duly licensed embalmer is actually present during the 
entire operation and the embalming ts done under such licensed embalmer’s personal 
direction and supervision 

Embalming is defined in accordance with the definition set forth in the chapter on 
Licensing of Embalmers and Funeral Directors in Part I of this book. 

EMBALMING FLUIDS, ETC—Sale or other disposat or use of embalming 
fluids containing arsenic or other deadly poison forbidden under penalty of thirty days 
imprisonment and/or fine not exceeding $500 

IME LIMIT ON SUITS —Accounts, three years; notes, six years. 

TRANSPORTATION RULES.—See Section 11 1n Part I of this book. 


MISSOURI 


CLAIMS AGAINST ESTATES —On timely presentation claim for funeral ex- 
penses is entitled to priority over other demands against estate. : 
ATH STATISTICS —State Board of Health supervises. Law substantially 
same as set forth in paragraphs 1-5, 7, 8 of the form presented in the chapter on Death 
Statistics in Part I of this book as a standard for comparison Violations of act pun- 
ishable by $20-$100 fine 4 
EMBALMERS’ LICENSES —State Board of Embalming consists of five members 
appointed by Governor They must be practical and experienced embalmers. Not more 
than three members shall be of the same political party. Rotating terms of five years 
each Removable for neglect of duty, incompetency, or improper conduct. Board 
required to prescribe a standard of proficiency and fitness of those engaged in em- | 
balming and the care and disposal of bodies Must mect at Jeast once a year and oftener 
as proper discharge of duties may require. F 4 
One desiring a license must make written application to the Board with a iicense 
fee of $10, and show upon exammnation that he is of good moral character, possessed of 
a knowledge of the venous and arterial systems, the location of heart, lungs, stomach, 
bladder, womb, and other organs in the human body, the location of abdominal, pleural 
and thoracic cavities, the location of carotid, brachial, radial, ulnar, femoral, and tibial 
arteries; a knowledge of the science of embalming and the care and disposal of the 
dead, and a reasonable knowledge of samtation and the disinfection of bodies and the . 
apartment, clothing and bedding in case of a death of infectious or contagious disease. 
Applicant must show that he has personally embalmed at least ten bodies under the 
direction of a licensed embalmer Licenses must be registered in the Probate Judge's 
office and be conspicuously displayed in the holder’s office Licenses are renewable an- - 
nually on payment of $3 fee. . : : 
nlawful for unregistered embalmer to practice or pretend to practice embalming. — 
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But the act does not apply to persons engaged merely in furnishing burial receptacles 
for the dead Violation of the law is pumshable by a $50-$100 fine. See also chapter 
in Part I of this book on Licensing of Embalmers and Funeral Directors, 

Boarp Rutes—Board mects annually immediately following adjournment of 
the annual convention of the Funeral Directors’ Association of Missouri and at same 
place; also cach year in November at place and date designated by Board. Application 
for examination shall be made on blanks furnished by Board and must be filed with 
Secretary at least ten days before the date of Board mecting. An applicant for exami- 
nation shalt be endorsed by two licensed embalmers and by one registered physician All 
examinations shall be in the presence of Board when legally assembled; not less than 
three members being present, and may be either written, printed or oral No license 
shall be granted unless the grade shall reach seventy-five per cent. No permission 
granted to practice without license. No fee shall be returned when the applicant fails to 
pass; but he or she may appear before the Board at any of its meetings for re-cxamina- 
tion without additional charge ; 

FUNERAL BENEFIT ASSOCIATIONS —Unless member has contracted in 
writing, his legal representative cannot be deprived of right to purchase funeral sup- 
plies and een wherever he pleases 

INTEREST —Legal rate, 6 per cent ‘ 

URY SERVICE.—Licensed embalmers exempted. 
IME LIMITS ON SUITS —Accounts, five years; notes ten years. 

TRANSPORTATION LAW —(References to section of statutes ) 

6687 The body of any person having died of Asiatic cholera (cholerine), typhus or 
ship fever, yellow fever, or bubonic plague, shall not be offered to or accepted by any 
common carrier for transportation unless it shall have been prepared for shipment in 
accordance with section 6688, and under the supervision of an officer of the State Board 
of Health, or supervision of a member of the State Board of Embalming 

. The body of any person having died of diphtheria (membranous croup), scarlet 
fever (scarlatina or scarlet rash), glanders, anthrax, leprosy or smallpox, shall not be 
offered to or accepted by any common carrier for transportation «amless, first, it shall 
have been thoroughly embalmed by arterial and cavity injection with a disinfecting 
fluid, the orifices disinfected and packed with cotton, and the whole exterior of the body 
washed with a disinfecting fluid; or, second, unless it shall have been completely wrapped 
in a sheet that is saturated with a solution of bichloride of mercury, in the proportion of 
one our'ce of bichloride of mercury to one gallon of water, and encased in an air-tight 
oral or metal-lined burial case, coffin, casket or box that 1s closed and hermetically 
seale 

6689, The body of any person having died of tuberculosis, puerperal fever, typhoid 
fever, erysipelas, measles, or other dangerous or communicable diseases other than those 
specified in sections 6687 and 6688, shall not be offered to or accepted by any common 
carrier for transportation, unless such body shall have been thoroughly embalmed by 
arterial and cavity injection with a disinfecting fluid, as specified in section 6688, or, if 
such body 1s not so embalmed, it must be encased in an air-tight metal or metal-lined 
burial case, coffin, casket or box that 1s closed and hermetically sealed The body of any 
person having died of a disease that is contagious, infectious or communicable must 
not be accompanied by clothing or articles that have been exposed to the infection of 
such disease 

; The body of any person having died of a cause or disease that is not con- 
per infectious or communicable, and from which no offensive odor emits, may be 
offered to and accepted by any common carrier for transportation, provided the destina- 
tion can be reached within twenty-four hours from the time of death of such person, 
but if the destination cannot be reached within twenty-four hours from the time of 
such death, then the body must be thoroughly embalmed by arterial and cavity injection 
with a disinfection fluid, or encased in an air-tight metal or metal-lined burial case, 
coffin, casket or box that is closed and hermetically sealed 

6691 A disinterred human body, dead of a discase cr any cause, will be treated 
as infectious and dangerous to the public health, and shall not be offered to or accepted 
by any common carrier for transportation unless it is encased in an air-tight metal or 
metal-lined burial case, coffin, casket or box that 1s closed and hermetically scaled 

‘ . No disinterred human body shall be removed from one cemetery to another 
without a permit first having been obtained from the local board of health or health 
department of the district wherein said body shall have been interred. 

6693 When hermetic scaling 1s required herein, the burial case, coffin, casket or 
box used must be of metal, or of other material with metal lining, and must be so 
ccnstructed that when closed and fastened the same shall be air-tight. 


When a transit permit is desired for the shipment of a dead human body, the 
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physician attending the deceased in the last illness shall furnish a certificate showing the 
name of the deceased, the age, the time and place of death, the cause of death, and 
whether of a contagious or infectious disease. If there was no attending physician, the 
coroner of the county in which the death occurred shall make the certificate. 

6695 It shall be the duty of the Board of Health or Health Department, or (1f no 
such board . .. . or department .. . exist) the town clerk of any city, 
town or village . . . or in the event there be no such existing officer, then any 
registered physician), to issue transit permit for each dead human body to be shipped 
from that city, town or village. Provided, it must appear that the body to be shipped 
has been prepared for shipment in accordance with the provisions of this article The 
transit permit must show where and by whom issued, the name of the deceased, the 
age, the time and place of death, the cause of death (and whether contagious or infec- 
tious disease), the name of the physician or coroner making certificate, the name of 
the person preparing the body for shipment, and the destination thereof, 

» No dead human body shall be offered to or accepted by any common carrier 
for transportation unless it is in a bursal case, coffir or casket securely closed, and 
the burial case, coffin or casket containing the body 1s in a wooden, metal or metal- 
lined box that is securely closed, and on the top of the box must appear the name of 
the deceased, the destination, the time and place of death, the cause of death, the name 
of the attending physician or coroner, the name of the person who prepared the body 
for shipment, and the body is accompanied by a transit permit as herein provided for. 

Makes violations of the law punishable by $25-$500 fine and/or 30-60 days’ 


imprisonment. 
MONTANA 


CLAIMS AGAINST ESTATES —Funeral bills rank first. 

DEATH STATISTICS,—Secretary of State Board of Health 1s State Registrar, 
and charged with enforcement of law. 

The body of any person whose death occurs in the state shall not be interred, or 
otherwise disposed of, or removed from or into any registration district, until 9 permit 
for burial or a removal shall have been properly issued by the registrar of the district in 
which the death occurs. And no such burial or removal permit shall be issued by any 
registrar until a complete and satisfactory certificate of death has been filed with him, 
as hereinafter provided Stillborn children, or those dead at birth, shall be registered 
as births and also as deaths, and a certificate of both the birth and death shall be filed 
in the usual manner. 

Law contains provisions substantially the same as those in paragraphs 4, 5, 8, 9 of 
the siandard form of Vital Statistics Law set forth m the chapter on Death Statistics 
in Part I of this book, which see. ; 

A regulation of the State Registrar provides: “Any person who shall furnish a 
casket, coffin or box in which to bury the dead shall be deemed as acting as an under- 
taker, and shall be held responsible for proper filing of a certificate of return of death 
and for the securing of a burial or removal permit” 

Another regulation reads. “Every person, firm or corporation selling a casket, 
coffin or box for the burial, removal or other disposal of the dead shall keep a record 
showing the name of the purchaser, purchaser’s postoffice address, name of deceased, 
date of death, and place of death . ._, and name of attending physician or cor- 
oner, if any, which record shall be open to inspection of the State Registrar at all times. 
On or before the fifth day of each month the person, firm or corporation selling such 
casket shall report to the State Registrar each sale for the preceding month on wy blank 

rovided for that purpose; provided, however, that no_person, firm or corporation sell- 
ing caskets to dealers or undertakers only shall be required to keep such records.” 

Death certificate form to be in United States Census Bureau form, which see in the 
chapter on Death Statistics in Part I of this book. ted 

Any registrar authorized to issue burial permit when death occurred in an adjoin- 
ing registration district when presented with proper death certificate ‘ 

Where it is necessary to obtain a burial or removai permit before completion of an 
inquest, the coroner may make out a temporary certificate pending inquest, which cer- 
tificate shall, whenever practicable, give all the personal and statistical particulars 
required by law and the regulations of the State Board of Health. Such certificates 
shall be marked at the top: “For temporary use only,” and shall state under the item 
cause of death, “Inquest pending.” Such temporary certificate shall not be considered 
a substitute for the permanert certificate. ’ i ; 

When bodies are brought into any registration district by 2 common carrier, if from 
points without the State of Montana, they must be accompanied by a transit and removal 
permit, issued 1n conformity with the laws and health regulations of the state in which 
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" death occurred, This permit must be delivered to the local regustrar of the district in 
'; which the body is to be interred, who will issue a burial permit in the same way as 1f 
_ death had occurred in his district and make out a death certificate from the transit per- 
‘mit, writing across the face of such certificate the words “Imported Case.” If the bedy 
1. ig received from a point in the State of Montana, the removal permit issued at the place 
of death shall be sufficient permit for burial in any district in Montana, and such removal 
, permit must be returned to the registrar of the district in which the body 1s buried. 
: No dead body after burial shall be disinterrec for removal or transport unless a 
*, permit has been obtained therefor from the state registrar Written applications for 
") such permits shall be made on blanks supplied OF the State Registrar and applications 
by telegraph or telephone shall not be accepted. Unless certificate of death for the body 
_ to be disinterred is on file with the State Registrar he shall require that one shall be pre- 
“ sented, made out in the same manner as for a body that had not been interred Daisin- 
“terment permits or transit permits for disinterred bodies will be issued only to embalm- 
_ ers duly licensed under the regulations of the State Board of Health. This paragraph 
~ shall not apply to the disinterment of bodies for purposes of establishing identity, for 
" inquest, or for removal from one lot to another within the same cemetery. p 
*_- DISPOSAL OF BODIES, ETC , OFFENSES.—The statute enables one to direct 
. the manner in which his body shall be disposed of after death Subject to authorized 
‘ dissection or preparation for transportation, every body must be decently. buried within a 
. reasonable time Unauthorized dissection 1s a misdemeanor. Duty to bury devolves in 
_ the following order: (1) Husband or wife; (2) 1f decedent was unmarried, duty rests 
; on adult next of kin if able to defray expenses; (3) if decedent left no husband, wife 
_ or kin, duty rests upon coroner or poor authorities. If person primarily bound neglects 
’ duty for more than reasonable time, it devolves upon next person specified If all 
+ neglect, it devolves upon the tenant or owner of premises where death occurred. Neglect 
. of this duty is a misdemcanor and one performing the duty in the neglectful person's 
« stead may recover treble the expenses incurred in making burial. The person bound to 
bury is entitled to custody of the body for that purpose except as against a conorner 
holding inquest. Misdemeanor to detain body for debt 
EMBALMERS’ LICENSES.—Law empowers State Board of Health to “establish 
‘a system of licensing embalmers and undertakers.” Regulations of that Board provide 
for a State Board of Embalmers, consisting of three appointces of the State Board of 
Health Secretary of both boards commen. Other two members to be licensed em- 
balmers and hold office for two years, subject to removal for incompetency or improper 
- conduct Members entitled to $5 a day and actual expenses while attending meetings 
Examination meetings at least twice a year Licenses granted by State Board of Health 
. on recommendation by Board of Embalmers — Licenses revocable for lack of good moral 
eter, gross or wilful malpractice, violation of law or rule, false statements, etc 
Applications for licenses to be made to State Board of Health Applicant must be 
at least 21 years old, able to read and write correctly, of good moral character, must 
have a knowledge of hygiene and sanitation, as far as relates to the burial of the dead; 
must have a thorough knowledge of the care and disposition of dead bodies, particularly 
in contagious diseases, and disinfecting rooms, clothing and bed clothing; must have a 
thorough knowledge of embalming, and a practical knowledge of the state, county and 
city laws governing coroner’s cases; also rules of the State, County and City Boards 
of Health; must have been steadily engaged with an “undertaker or undertakers” for two 
ears (having been called in as an extra hand or employee will not be considered as sery- 
& a practical experience for two years continuously), or must have a diploma from 
, an embalming school giving a six months’ course; must be vouched for by two under- 
rs, A fee of $25 must be paid prior to examination. Should the applicant fail to 
make the required average, $10 will be retained “Affidavit must be made by under- 
takers who have been licensed at least two years, and those vouching for applicant must 
know that he has a knowledge of samtation and disinfection, such as pertains and refers 
to the preparation and burial of persons dead of contagious and infectious diseases.” 
Application must he filed at least 20 days before examination date. 
Licenses expire December 31 and are renewable on payment of $2 fee. Licenses 
' issued to holders of licenses in reciprocating states, if requirements at least equal. Li- 
“eemses to be pores in place of business, 
INTEREST —Legal rate, 8 per cent. 
TIME LIMIT ON SUITS.—Accounts, 5 years; notes, 6 years, 
TRANSPORTATION RULES.—See Section 11 in Part I of this books. 


NEBRASKA 


ADMITTANCE TO EMBALMING ROOMS—Th t be 
_ entrance to all emba!ming rooms the following notice : ere must be posted on the 
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NO ADMITTANCE 
Admit licensed embalmers and their assistants only to any room while a body is 


being prepared and embalmed. All others must have the direct permission of the imme- : 


diate tamily 


CLAIMS AGAINST ESTATES.—A claim for necessary funeral expenses is pre- * 


ferred to an amount not exceeding $100. 


DEATH STATISTICS —Under control of State Department of Public Welfare. | 


“A death certificate m the form prescribed by, the United States Census Bureau shall 
be filled out by the physician last in attendance, if one was in attendance, or if not, by the 


coroner or local health officer, of every person dying or found dead in this state. Such - 


certificate shall be filed with the local registrar before the body 13 interred or otherwise 


disposed of, or removed from the locality where the death occurred, Upon receipt . 
thereof, the local registrar shali issue a burial or removal permit. No body shall be ‘ 


er ee 


interred or accepted by a railroad company for transportation without the registrar’s : 
permit and a copy of the death certificate All burial or removal permits when received 


shall be dated and countersigned by the sexton of the cemetery or the agent of the trans- 
ortation company as the case may be, and returned within ten days to the local registrar 
y whom issued with a report as to the disposition made of the body. 
“A removal permit issued in accordance with the law of the place when the death 
occurred, imay be accepted by the local registrar of the place where the body is to be 
interred or otherwise disposed of, as a basis for the issuance of a burjaJ permit, and in 


his return to the state registrar, the place of death shall be stated When no physician » 
was in attendance, the undertaker or loca] registrar shall refer the case to the health 


officer for the death certificate If the circumstances indicate tha€ death was caused 
by neglect, violence, or any unlawful means, the case shall be referred to the county 
attorncy for investigation and certification, and he shall state the cayse of death and 
the means or instrument by which it was produced. 


“very retail dealer in caskets shall keep a record of sales which shall include the _ 


name and postoffice address of the purchaser, and the name, and the date and place of 


death of the deceased A report thereof shall be forwarded to the department on the . 
first day of each month This requirement shall not, however, apply to sellers of caskets - 


to dealers or undertakers only. Every seller of a casket at retail who does not have 
charge of the disposition of the body, shall enclose within the casket a notice calling 
attention to the requirements of the law, and a blank certificate of death” 


REGULATION OF STATE DEPARTMENT OF PUBLIC WELFARE—“It shal] be the duty of — 


the undertaker, where there 1s no local registrar, or where it 1s impOssible to send to the 
nearest local registrar, to report deaths promptly toa the State Department of Health 
Where the above condition exists, this can be done by either the undertaker or the 
physician or the coronez, but all are held jointly responsible” 

DISINTERMENT REGULATIONS —No body shall be disinterred until disinter- 
ment permit has been issued by the State Department of Health, and permit will be 
issued only upon application of licensed embalmers, All blanks used in this connection 
can be obtained from the State Department of Health For any death occurring since 
and including 1905 (at which year the Vital Statistics Law went into effect) the disinter- 
ment perm:t will not be issued unless the death certificate is on file 

EMBALMERS’ LICENSES —Practicing embalming forbidden unless license first 
obtained from State Department of Public Welfare Application must be in writing 
and accompanied by $10 fee Examination must be “sufficiently strict to test the quali- 
fications of the candidate, conducted under rules and regulations prescribed by tine 
Department, and which rules shall provide for a fair and asec A impartial method of 
exainination by 2 board of three examiners to be chosen by the Department, who shall 
be persons engaged in the practice and business of embalming in this state for a period 
of at least five years” License must be registered in the office of the county clerk of 
the county where the licensee resides or intends to practice. 

Licenses renewable annually on or before January 1, on payment of $2 fee. “If any 
embalmer shall fail or neglect to procure his or her annual renewal a3 above provided, 
his right to act as an embalmer shall cease thirty days after the expiration of his 
certificate or renewal thereof, and such certificate shall not be renewed except upon 
the Pere of the same fee and upon the same terms as an original applicatior for 
a certificate 

EMBALMING FLUID REGULATIONS —No embalming fluid containing ar- 
senic, mercury or chloral shall be used in Nebraska in the embalming of dead human 
bodies for burial In the embalming of dead human bodies for shipment in Nebraska 
not less than eight parts by weight of embalming fluid to one hundred and fifty parts 
of body weight shall be used for arterial embalming. 
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On and after January 1, 1922, every embalming fluid sold or used in Nebraska 
must contain vantanchyts gas pike fd fa ope Prsporece of five per cent by weight 
of gas in every one hundred parts by volume of the fluid and must not contain any 
ingredient that interferes with the germicidal action of formaldehyde. ; 

HEALTH REGULATIONS.—Only licensed embalmers shall be permitted to take 
charge of the remains of those who have died of any communicable, contagious or in- 
fectious disease. Such remains shall be properly disinfected and enclosed in a tightly 
sealed coffin which shall not thereafter be opened. 
~~ Purntic Funerats.—Extract from Regulations of Department of Public Welfare: 

Why prohibited; To prevent spread of communicable disease, owing to the family 
having bead in contact with the disease and then associating with the community at 


e. 

S When prohibited: When the deceased has died with smallpox, diphtheria, cere- 
brospinal meningitis, poliomyelitis, or scarlet fever. is ‘ 

hen may public funerals be held for any one dysng with above named diseases: 

When those who have been in contact show no symptoms of the disease after the incu- 

“bation period, and have been disinfected according to manner nrcstrived under the 

specific disease in these rules and regulations ~ 

; If the patient died of diphtheria, public funeral maz be held after two cultures taken 

from the nose and two cultures from the throat of the contacts at least twenty-four 
hours apart and at least exght hours after an antiseptic has been applied to the part, 
prove negative, ; o. 

If the patient died of cerebrospinal meningitis, public funeral may be held after 

- two cultures taken from the naso-pharynx of contacts five days apart and at least eight 

hours after an antiseptic has been applied to the naso-pharynx, prove negative 

The body shall be placed :n either a hermetically sealed coffin or a coffin with the 
cover screwed down and cover glued to the body of the coffin, There is no objection 
to having a glass window in the cover to view the remains Under no condition or 
circumstances 1s the cover to be removed. 

“Precautions to be taken by undertaker or embalmer: It shall be the duty of 
undertaker or embalmer to wear a gown from the neck to the ankles, to wear rubber 
gloves, to have the head covered during the embalming and preparing the body for 
burial, and after completing, to wash the hands, and 1f possible, the nose and throat 
with a mild antiseptic solution.” 7 

. _ Disinfecting places other than house in which the body has been taken: When 
- the body 1s in a coffin as prescribed above, and taken to caurch before burial, it will 

: not be necessary to disinfect the church 
5 INTEREST.—Legal rate, TEE 

: TIME LIMIT ON SUITS.—Accounts, 4 years, notes, 5 years. 

. . TRANSPORTATION RULES.—Body must be accompanied by transportation 
* ef corpse blank issued by the Department of Public Welfare, properly executed by the 
. shipping undertaker and local health authorities 
‘ The “undertaker” shall cause a death certificate to be filed with the Local Registrar 

of Vital Statistics in and for the locality where the death occurred and receive from 
him a removal permit before removal or transporting by auto hearse or other con- 
veyance of any dead human body from one focality to another. 

For reference to additional local regulations, see Section 11 in Part I of this boole. 


NEVADA 


‘ CLAIMS AGAINST ESTATES —Funeral bills have priority over other claims. 
. , DEATH STATISTICS.—Law conforms substantially to the provisions appear- 
~ ing in the standard form set forth as a basis for comparison in the chapter on Death 
‘Statistics in Part I of this book, excepting Paragraph 6. 
: EMBALMERS’ LICENSES —State Board of Embalmers consists of three mem- 
~ bers appointed by Governor and holding rotating three-year terms Receive traveling 
— expenses but no salary 
Unlicensed person desiring to practice embalming must apply to Board in writin A 
+ pay $10 fee and be examined as to is knowledge of embalming, sanitation, isin fectner 
~, bodies, clothing, excreta, etc Examination in writing and actual demonstration on 
- cadaver Applicant must be of good moral character and have had one year of actual 
training in practical embalming, either 1m a college course in embalming or as assistant 
s to a practicing embalmer, 
Licenses revocable by unanimous vote of Board for gross incompetency, dis- 
honesty, habitual intemperance, or = act derogatory to the morals or standing of the 
profession. Notice and hearing of charges to be given, Licenses to be conspicuously 
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fe in place of business Renewable annually on payment of $a fee Practicing, or 
olding oneself out as practicing, without a license is punishable by $25-$s500 fine. Act 
not to be “constrited to apply to persons engaged as layersout, or shrouders of the dead, 
or to the employees of any cemetery whose duty or business extends no further, nor 
to officials or employees of any state institution.” 

Licenses of other jurisdictions recognized on a showing of equal requirements in 


such jurisdictions, and on payment of $10 fee. fe 


Any railroad, transportation or express company which shall receive for trans- 
portation and shipment any dead human body, unless said body has been prepared by 
a regularly licensed embalmer of the state of Nevada, with the removal permit, his of 
her name and the number of his or her embalmer’s license attached thereon, unless 


said body shall reach its destination within the boundaries of this state and within | 


thirty hours from the time of death, shall be guilty of a misdemeanor and, upon con- 
viction thereof, shall be fined not less than $25 nor more than $500 
INTEREST.—Legal rate, 7%. 
TIME LIMITS ON SUITS.—Accounts, 4 years, notes, 6 years 
TRANSPORTATION RULES.—See Section 11 in Part I of this book. 


NEW HAMPSHIRE 


CLAIMS AGAINST ESTATES,.—Funera! bills rank second to administration - 


expense in right to priority of payment. 


CORONER LAW.—No person shall snject into any cavity or artery of the body . 


of any person who has died from an accidental or sudden death or under suspicious 


circumstances, any fluid or substance until a legal certificate of the cause of death — 


from the attending physician or coroner has been obtained, nor until a legal investguation 
has determined the cause of death. If a crimmal cause of death is alleged or suspected, 
no Aes other substance shall be injected into a body until the cause of death is legally 
establis 


DEATH STATISTICS —State Board of Health supervises The law provides: 
“The record of a death shall state its date, the full Christian and surname of the de- 
ceased, the sex, color, condition (whether single or married), age, ovcupation, place 
of birth, place of death, the full Christran and surnames an birthplaces of parents 
and the disease or cause of death.” The form of death certificate used calls for follow- 
ing facts Name of deceased, place of death, address, length of residence, previous 
residence, name of institution, if any, in which death occurred, how long inmate, where 
from, date of death, age in years, months and days, place of birth, date of birth, sex, 
color, married, single, wido ved or divorced, occupation, cauise of death, duration, con- 
tributing cause, duration, name of father, maiden name of mother, birthplaces of parents, 
occupation of father, name of surviving or deceased husband, name and address of phy- 
agi date and place of interment, name of cemetery, signature and address of “under- 

er ” 

On death or stillbirth, the attending physician must fill out and deliver death certift- 
cate to the “undertaker,” or other person superintending thé burial, or to the town clerk. 
Duty of “undertaker,” or other person having charge of burial, to add to the certificate 
date and place of burial, and having signed same to forward to the clerk and obtain 
burial permit. In case of contagrous or infectious disease, certificate to be made and 
forwarded immediately. If burial to occur mm town other than where death occurred, 
the town clerk issuing the burial permit shall, within six days, forward a duplicate 
copy of the record of death to the clerk of the town where interment is made, but no 
return to state registrar unless called for. If deceased resident of state and dies 
in another state, but is buried in state, clerk of town where interment is to be made 
shall make record of death, etc If a person is buried in a town other than the one 


where the death occurred the clerk of the town where the interment is made shall 


make a Iike record of the death, but shall not transmit a copy of said record to the 
state registrar unless called for. 

“Tf deceased did not have the attendance of a physician in his or her last sickness, 
the town clerk may issue and sign the certificate of death upon the presentation of such 
facts as may be obtained of relatives, or persons in attendance upon the deceased person 
during the last sickness or present at the time of death, and the permit for burial shalt 
be issued upon such information. 

“No iterment or disinterment of the dead body of a human being, nor disposition 
thereof in a tomb or vault, shall be made without a permit, nor otherwise than in 
accordance with it. No undertaker or other person shall assist in, assent to, or allow 
an interment or disinterment to be made until a permit has been obtained It shall 


be the duty of every undertaker or other person having charge of a burial place, who . 
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shall receive the permit, to preserve and return it to the clerk of the town within six 
days after the day of the burial” 
Violation of act punishable by a fine of not more than $so. 
One making return of death entitled to 25-cent fee. f ; ‘ 
EMBALMERS’ LICENSES.—One engaging in embalming or preparing bodies for 
burial or transportation must be at least 21 years ofd with not less than a grammar school 
education, and shall have practiced embalming at least twelve months, and shall have 
-had at least one term of practical instruction in embalming and disinfecting in an 
approved embalming school, and shall have intelligent comprehension of anatomy, char- 
acteristics and dangers of contagious and infectious diseases, action of disinfectants, and 
‘faust pass examination ‘ ayo! 
tenses expire annually and are revocable for cause, including violation of law or 


es, e 

Examinations held at least twice annually The examination papers shall contain 
‘such questions relating to the subyect of embalming and disinfecting as the board may 
‘deem necessary to determine the qualifications of the applicant - 
<The Board of Examiners shall consist of four members, viz.: The secretary of 
the State Board of Health, who shall be secretary ck the Board of Examiners, and 
“three other members, who shall be appointed by the Governor with the advice and consent 
Sof the council, one of whom shall be a member of the State Board of Health and 
«two of whom shall be practical “undertakers” and embalmers, and who shall hold office 
“for three years from the date of their appointment and until their successors are ap- 
epointed and qualified ; 
_= Members entitled to $5 per diem and expenses. 
8 Examination fee, $5; license and renewal fees, $1. _ 
Holders of licenses to be notified of approaching expiration. . 

Violations of act punishable by $10-$50 fine, or 10 to 60 days’ imprisonment. 

INTEREST.—Legal rate, 6 per cent 

TIME LIMITS ON SUITS —Accounts, 6 years; notes, 6 years. 
. TRANSPORTATION REGULATIONS —Any licensed embalmer may transfer 

body to another town for preparation for burial or cremation, provided death was not 

~ sudden, the result of violence or of a communicable disease other than tuberculosis 
‘ or pneumonia and provided such body shall be returned to the town in which death oc- 
* gurred within eighteen hours, or provided a permit for permanent removal, as required 
. under the provisions of Chapter 173 of the Public Statutes, has been secured within 
% said time Such temporary transfer shall be made by licensed embalmers only and such 
‘, licensed embalmer shall leave, in writing, with the institution from which or the person 
" from whom any such body is received, on forms supplied by the State Board of Health, 
, his name and address, license number and date and hour such body was delivered to 
; him. Any body for which a burial or removal permit has been secured in accordance 
«with the provisions of Chapter 173 of the Public Statutes, excepting the body of any 
* person whose death occurred while suffering from any communicable disease other than 
v, taberculosis and pneumonia, may be taken through or into another town for funeral 
z services without additional permits. (Act approved March 7, 1923.) 
For reference to additional local regulations, see Section 11 in Part I of this book. 


NEW JERSEY 


CEMETERY REGULATIONS,—"That the municipal authorities of any city, town 
, and township in which any cemetery 1s or shall be located, shall have the power and 
. authority to pass, alter, and repeal ordinances to regulate interments, disinterments and 
~ the manner thereof, in any cemetery in said city, town or township, and to prescribe 
«the penalty by fine not exceeding $50 in each case, or by imprisonment in the county jail 
~ Rot exceeding ten days in each case, or both, for any violation of any ordinance author- 
ized by this act; said municipal authorities or any authorized agent thereof shall have 
_ the power and authority, at all times, to enter into and upon any cemetery within the 
*= limits of said municipality, and examine into the condition of said cemetery, and whether 
the ordinances regulating the same are duly enforced.” 
,. CLAIMS AGAINST ESTATES.—Judgments cf record, funeral charges and ex- 
* penses of last illness have priority over other claims 
r DEATH STATISTICS —State Board of Health supervises. Law substantially 
+ accords with the provisions of the form set forth as a standard for comparison in the 
; chapter on Death Statistics in Part I of this book, excepting that the requirements of 


, Paragraph 6 of that form apparently does not apply. And, in li 
one agra itl Negara pp y not apply nd, in licu of Paragraph 1, 
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“ “The body of any perete whose death occurs in this state, or which shall be found 
2 dead herein, shall not be interred, deposited in a vault or tomb, cremated or otherwise 
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disposed of, or removed from or into any registration district, unless a permit therefor 
shall have been properly issued by the local registrar of the registration district in which 
the death occurred or the body was found; provided, that such permit shall not be re. 
quired for the removal of a body from one registration district in New Jersey to 
another district within the state And no such burial or removal permit shall be issued 
by any registrar until, wherever practicable, a complete and satisfactory certificate of; 
death has been filed with him as hereinafter provided; provided, that when a dead body: 
is transported from outside the state mto a registration district in New Jersey for arial: 
the transit or removal permit, issued in accordance with the law and health regulations - 
of the place where the death occurred, shall be given the same force and effect as the: 
burial permit herein provided for, and no local registrar shall receive any fee for the; 
issuance of burial or removal permits under this act other than the compensation pro-: 
vided in Section 28; provided further, however, that nothing in this section shall be’ 
construed to prevent the seerparary removal of any dead body to a morgue or other- 
suitable place within the state, either within or without the registration district, upon’ 
the order of the coroner, county physician or prosecutor of the pleas prior to the issu-' 
ance of a burial permit under the provisions of this act = 

First violations punishable by $5-$s0 fine; subsequent violations, by $10-$100 fine. 

EMBALMERS’ AND “UNDERTAKERS’” LICENSES.—State Board of Under- 
takers and Embalmers consists of five appointees of the Governor, serving for three- 
year terms Members must have had at least five years’ experience as practical “under- 
takers” and embalmers Appomtments to be made from names furnished by state asso- 
ciation. Members entitled to reimbursement for actual traveling and other expenses 
incurred in performing duttes. 

Board required to provide a uniform examination throughout the state and a proper 
standard of qualification of all candidates. Examinations to be held on questions per- 
taining to embalming, burying and disposing of bodies, and to the shipment of bodies 
dead of contagious or infectious diseases, or other cause, according to the rules and 
regulations of the State Board of Health. Examinations to be held at least semi-annu-. 
ally by examiners appointed by the Board of Undertakers and Embalmers from its 
membership. , 

An unlicensed person desiring to engage in the business of undertaking and em- 
balming must make written application to the Board for a license, accompanying the 
same by a certificate of three reputable persons that applicant is more than 21 years 
old, is of good moral character, has obtained at least a grammar schoo! education and 
has served an actual apprenticeship of at least three years with a reputable “undertaker”’ 
or embalmer within or without the state Applicant must also furnish his or her affi- 
davit, and the affidavit of one of such certifying persons, to the effect that the appli- 
cant 1s more than 21 years old, has obtained eramnar school education, and has served 
the apprenticeship above mentioned, giving the name or names of such “undertaker” 
or embalmer, and the duration of such service; $5 fee must accompany application. 

One who shows qualifications to act as “undertaker” and embalmer, in the judgment 
of the Board, after examination, shall be licensed on payment of license fee of $5 
On failing to pass applicant may attend subsequent examination without paying ad- 
ditional application fee Licenses to be recorded by Board (record open to public 
snspecticnes Notice of issuance of same shall also be sent to State Board of Health. 
License to be registered with the Board of Health of the city, town or place where. 
business is to be carried on, or at the place where burral permits for the municipality 
are issued. License to be conspicuously displayed in office or place of business. 

Licenses revocable for conviction of violating act, or for violating laws respecting 
the burial or shipment of bodies dead cf contagious or infectious diseases, for faslure 
to register license, for failure to certify employment or discharge of employees or 
assistants, for violation of the criminal laws of the state, or for such continued im- 
proper conduct as has made the licensee unfitted to conduct the business of undertaking 
os oe License not to be revoked, however, until after notice and hearing before 
the Boar 

Licenses are not assignable and no more than one person may carry on business 
under one license, excepting that the widow or heir of a deceased “undertaker” is not 
required to obtain a new license to continue the business under the supervision of one 
duly authorized to practice 

Unlicensed person forbidden to “transact the business of undertaking or em- 
balming or the business of preparing or disposing of bodies by any means whatever,” 
or to act as manager of any corporation engaged i such business or, if an officer of such 
corporation, to actively participate in any capacity in the actual preservation or disposal 
of bodies. But the foregoing provisions of this paragraph do not apply to incineration, 
nor to medical officers of the army, nor to the marine hospital service. 
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One is defined as transacting business of undertaking or embalming, within the 
meaning of the act, 1f using with his or her name the words “undertaker and em- 
balmer,” “undertaker,” “embalmer,” “funeral director,” or any other title implying that 
he or she is an “undertaker” or embalmer, or both; or 1f, without using stich title or 
titles, one engages in the business of undertaking or embalming, or preserving or 
disposing of bodies by any means excepting by incineration, either as proprictor of such 
business, or as manager of such business or any branch establishment thereof, whether 

Sag eensaigs is conducted in his name or not. Violation of act 1s punishable by a penalty 
sof $r00. 

- Licenses are renewable annually on or before September 1 on payment of $2 fee. 
Unless renewed license becomes void on October 1, subject to reinstatement on pay- 
ment of $10 fee before January 1. - i : 

Assistants to those engaged in the business of undertaking or embalming, e¢tc., 
must be registered with the Board. Registration made on application to secretary on 

‘ form prescribed by Board, and on payment of $1 fve Registration card shows name, 
age and place of employment, and the name and address of the employer Registration ef- 
fective while registrant remains with same employer. Employer of unregistered as- 
sistant subject to $25 penalty, and employee subject to $10 penalty. 
» Name of manager of business to be conspicuously displaycd in place or places of 
“business, under penalty of $25 fine : 
% EMBALMING REGULATION —Employment for the purpose of “undertaking” or 
embalming, of arsenical or other poisonous agent, presence of which in viscera may 
‘ prevent detection of criminal usage of the poison before the death, is forbidden, ex- 
2 cepting that anatomical associations may use substances for preserving bodies in their 
possession. 
.  ENTEREST —Legal rate, * per cent. 
: TIME LIMITS ON SUITS —Accounts, 6 years; notes, 6 years 

TRANSPORTATION RULES—1. The transportation of bodies dead of smail- 
pox, Asiatic cholera, yellow fever, typhus fever and bubonic plague is forbidden except 

:+ @ license therefor is first obtained from the State Department of Health, or from an 
» inspector or Officer of said department and no license for the transportation of bodies 
. dead of said diseases will be issued until it 1s shown that said bodies have been pre- 
pared in accordance with the written requirements which shall in each case be specified 
‘ and made a part of said license. 

en the dead body is not to remain unburied longer than 72 hours: 
_ 2 The bodies of human beings dead of any cause whatsoever other than the 
* diseases in Rule No 1 shall not be transported by any common carrier unless said bodies 
~ shall first have been treated as follows: 4 
: (a) Remove all garments from the dead body and apply to the surface a solution 
© of bichloride of mercury prepared as follows: One part each of bichloride of mercury 
..and muriate of ammonia to 1,000 parts of water. 
s° (b) . Fill ail openings with cotton wool which has first been saturated with the 
*, pera solution and allowed to dry. The cotton should be used dry and firmly 
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packed. 

(c) The body should be placed in a coffin or casket and should rest upon a layer 
of sawdust or other absorbent material not less than two inches in thickness After 
the body has been placed in the coffin, the coffin should be securely closed 

(d) The coffin or casket containing the dead body should be placed in an outer box, 
, strongly made of seven-cighths boards 
E When the dead body is to remain unburied longer than 72 hours, and in all cases 
.’ of diphtheria, membranous croup, scarlet fever, chicken-pox, measles and erysipelas: 
os After being prepared as required by Rule 2, the dead body, contained in the coffin 
. or casket, should be placed in a substantial metal-lined box, and said metal lining should 
“' be made air-tight by soldering all the joints and seams.* 
~ 4 In cases of dangerous communicable diseases the body should not be accom- 

* panied by persons or articles which have been exposed to the infection of the disease 
* unless a certificate has been issued by the local board of health, or its authorized officer, 
;, showing that said persons or articles have been rendered free from infection. 
f 5. Every dead body transported out of the state must be accompanied by a transit 
~ permit, showing name of deceased, date of death, age, place of death, cause of death, and 
, the point to which the body is to be transported, and also the name of the person author- 
«ized to accompany the bady, sf any pee 1s so authorized The transit permit shall be 
: Securely attached to the outside of the coffin box and shall not be mutilated in the 
Process of being attached. 
\ “The preparation of dead human bodies for transportation by public carmers as provided for 


+ {a these rules does not preclude the employment of additional precaution agamst the decomposition 
» Of the remains, 
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6. No disinterred body shall be offered for transportation to any common carrier , 
unless the disinterment has been authorized in writing by the local board of health, nor: 


unless written consent for such transportation shall have been obtamed from the health 
authorities of the locality to which the said disinterred body is to be consigned All 


disinterred bodies shall be enclosed in an air-tight metal-lined box, and all joints and > 
seams in said metal-lining shall be soldered. Bodies placed in receiving vaults shall be_ 


treated in the same manner as bodies buried. 

7. Dead human bodies which are prepared in New Jersey for transportation within 
or across the state by common carrier, =. which are offered for shipment at some point 
within the state, shall not be treated with injections of arsenical or other potsonous 


solutions, and no such solution shall be introduced into the blood vessels or cavities or 


beneath the surface of the skin of any such dead body. : 

8 Permits for disinterment of dead human bodies shall be void after 72 hours 
have elapsed from date of issue 

9. In procuring transit permits for disinterred dead human bodies the undertaker 
shall swear or affirm that the remains have been prepared in accordance with the rules 
of the State Department of Health 

These permits or burtal or removal permits are not to be used as authority for the 
removal of disinterred bodies from one district to another either within or without the 
state <A special form entitled “Transit Permit for Disinterred Body” should be secured 
from the local registrar or the State Department of Health, Trenton, N J 

In all cases where bodies are forwarded by public carrier, notice should be sent by 
telegraph to the health officer at destinations, stating the date and train on which the body 
may be expected This notice should be sent by, or in the name of the health officer at 
the imtral point, and 1s designed to enable the health officer at the destination to take all 
necessary precautions at that point. 
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CLAIMS AGAINST ESTATES —Claims for funeral expenses and fast illness | 


rank next to administration expenses in right to priority of payment. 

DEATH STATISTICS.—Regulations are substantially the same as those set forth 
in the form of Vital Statistics provisions adopted as a standard for comparison in the 
chapter on Death Statistics in Part I of this book. 

EMBALMERS’ LICENSES —State Board of Embalmers consists of five members 
appointed by the Governor for rotating terms of five years each, $5 per day and railroad 


fare allowed; four-day limt for each examination. Removable for neglect of duty, 
ancompetency or improper conduct Annual meeting to be held at same time and place 


as annual meeting of New Mexico Funeral Directors’ Association, but called one day 
earlier. Additional meetings may be called. 


Unlicensed person desiring to See embalming must apply in writing to Board, 
paying $25 fee License issues on the Board finding on examination that the applicant 13 
of good moral character and possessed of skill and knowledge of pect and the 
care and disposal of the dead, and has reasonable knowledge of sanitation and disinfec- 
tion of bodies, apartments, etc Grade of at least 75 per cent must be attained , 

Licenses to be registered with local Board of Health, or, if no such board, with 
the Clerk of the Town or County Court, and conspicuously display same in place of 
business Licenses renewable annually on payment of $2 fee 


Practicing, or holding self out as practicing, by unlicensed person punishable by 


$5-$100 fine. ’ 

Temporary licenses may be granted to holders of licenses of other states. 

Board Recutations—Application must show length of time engaged in 
undertaking business. Applicant must be at least_z1 years old and must have embalmed 
at least 25 bodies, as shown by licensed embalmer’s affidavit. Applicant must have had 
three years’ practical experience in embalming under the personal supervision of a 
licensed and practicmg embalmer An applicant who has taken a course in an embalm- 
ing school recognized by this Board, upon presentation of proper affidavits from such 
school, will be given credit on his experience requirement for the actual time spent in such 
institution Certificates from correspondence schools will not be recognized = 

Beginning January 1, 1922, any person engaged as an assistant to, Or as an appren 
under - eee ois eal file a verified statement accompanied by a fee of $1 
with the State Board of Embalmers, designating the date on which his engagement or 
employment began and the name of the licensed embalmer with whom he 1s engaged 
as assistant or apprentice; and 1f he ts employed or engaged during such period of three 
years with more than one such embalmer he shall designate in each such subsequent 
Statement the date of the expiration of his employment or engagement next preceding 
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Provided, that assistants whe have already entered upon their term of apprenticeship at 
the time of the taking effect of this rule may, sn lieu of the statement herein required file 
a verified statement with the secretary of the Board accompanied with a fce of $1, setting 
forth such facts as will enable the Board to determine whether such person has served 
for three full years as an apprentice No applicant who cannot show imself as having 
served an apprenticeship of three full years as herem provided or who has not b 
registered as an apprentice for a period of three full years, will be eligible for examina- 
tion All statements herein provided for shall be made upon forms to be provided by 
the Board and shall be sworn to It shall be the duty of all licensed embalmers in the 
State of New Mexico to give to apprentices working under them an affidavit, stating 
when such apprenticeship started, and the duration thereof _ ‘ 

Embalmers’ written examination covers following subjects: Anatomy of principal 
organs of body, the cavities of the human body, arterial and venous system; blood and 
discoloration; bacteriology; chemistry of embalming, disinfecting and disinfectants ; 
transportation laws and rules, and arterial and cavity embalmmg Oral exammation on 
the following subjects: Embalming special cases, contagious and infectious diseases; 
shipment of dead bodies Applicant must pass a practical examination upon a cadaver. 

HEALTH REGULATIONS —Unlawful to carry through streets, roads, etc., or 
into a church a body dead of contagious disease with the coffin open and the body ex- 
posed 

INTEREST.—Legal rate, 5 per cent. 
URY SERVICE —Licensed funeral directors and embalmers exempted 

ISCELLANEOUS REGULATIONS —Unlawful to embalm body when any fact 
within the knowledge or brought to the attention of the embalmer 1s sufficient to arouse 
the suspicion of crime in connection with the cause of death of the deceased, until per- 
mission of the coroner, or justice of the peace (if there 1s no coroner) has first been 
obtained Fine, $25-$100 

All lrcensed embalmers shall use shipping pasters, to be furnished by the Board of 
Embalmers, said pastcrs to be approvad by the State Board of Health ; 

1 licensed funeral directors and embalmers are exempt from jury service. 
TIME LIMITS ON SUITS—Accounts, four years, notes, six years 
TRANSPORTATION RULES.—See Section 11 in Part I of this book. 


NEW YORK 


BURIAL DUTIES, OFFENSES, ETC.—Statute accords right to dispose of one’s 
own body by will, etc Bodies must be decently buried within reasonable time after 
death, subject to authorized dissection, etc Dissection forbidden except as author- 
ized by coroner, etc, or by next of kin, etc, to determme cause of death Arrest or 
detention of body for debt, etc, prohibited. One who, without authority of law, obstructs 
or detains a person carrying or accompanying a body to place of burial is guilty of a 
misdemeanor 

CLAIMS AGAINST ESTATES —Funcral bills have priority over other claims 
against estates. 

A decision of the Surrogate’s Court for Bronx County. New York, draws attention 
to the fact that, under a law which became effective in that state in 1914, where an 
executor or administrator challenges the reasonableness of a claim against an estate for 
funeral expenses, hearing on the claim must be deferred until judicial settlement of the 
exccutor’s or administrator’s account (In re Lucas Estate, 155 New York Supplement, 
1017. 

he funeral director who had charge of the funeral arrangements in this 
case assigned his claim to one of the heirs, who brought a proceeding in the Surrogate’s 
Court to compel allowance of the claim. There was no proof that the admimistratrix had 
received funds applicable to payment of the claim, but it did appear that there were 
available funds in the hands of the city chamberlain 

The court said: “The purpose of the amendment ; is that 1f the claim is 
disputed it ought not to be tried until all the interested parties are in court; hence, in 
such case, the trial is to be postponed until! judicial settlement,” that 1s, until final ac- 
counting by the administrator. The court hotds also that this amendment applies to a 
claim for services rendered before the amendment took effect, as well as to claims sub- 
sequently incurred 

For additional cases relating to claims against estates for funeral expenses, see the 
chapter on Liability for Funeral Expenses in Part I of this book. 

, ,DEATH STATISTICS —State Department of Health has charge of registering 
births and deaths The full text of the law appears as the second Article XX of the 
Public Health Law. Sections 375-381, 385 contain provisions essentially the same as 
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those set forth in Epereaiar os 1-5, 7-9 of the form of standard type of Vital Statistics 
Law appearing in the chapter on Death Statistics in Part I of this book, which sce 
“Sec. 379 Duties or UNpberRTAKeR—In each case the undertaker or person 
having charge of the corpse, shall file a certificate of death with the registrar of the 
district in which the death occurred and obtain a burial or removal permit prior to any 
disposition of the body . . . . The undertaker shall deliver the burial permit to the 
feo in charge of the place of burial, before interring or otherwise disposing of the 
dy; or shall attach the removal permit to the box containing the corpse, when shipped 
by any transportation company; said permst to accompany the corpse to sts destination, 
where, sf unthin the State of New York, it shall be delwered to the person in charge of 
the place of burtal. 
_ “Sec 38. Duties or Unperrakers; INTERMENT WitHIN THE Srate—If the 
interment, or other disposition of the body, is to be made within the state, the wording 
of the burial or removal permit may be limited to a statement by the registrar, and 
over his signature, that a satisfactory certificate of death, having been filed with him, 
as required by law, permission is granted to inter, remove or dispose otherwise of 
the body, stating the name, age, sex, cause of death, and other necesSary details upon 
the form prescribed by the Commissioner of Health 


“Sec. 381. InterMents—No person in charge of any premises on which inter- 
ments or cremations are made shall inter or permit the interment of other disposition 
of any body unless it is accompanied by a burial, cremation or transit permit, as herein 
provided Stch person shall endorse upon the permit the date of interment, or crema- 
tion, over his signature, and shall return all permits so endorsed to the registrar of 
his district within seven days from the date of interment or cremation He shall 
keep a record of all bodies interred or otherwise disposed of on the premises under 
his charge, in each case stating the name of each deceased person, place of death 
date of burial or disposal, and name and address of the undertaker; which recor 
shall at all times be open to official inspection, provided that the undertaker or person 
having charge of the corpse, when burying a body in a cemetery or burial ground 
having no person in charge, shall sign the burial or removal permit, giving the date of 
burial, and shall write across the face of the permit the words, “No person tn charge,” 
and file the burial or removal permit within three days with the registrar of the district 
in which the cemetery is located ” 


Sextons and undertakers vsolating the law relative to the return of permits are liable 
to a penalty of not less than five dollars nor more than fifty dollars for the first offense. 
Local registrars are required, under penalty, to report violations thereof. 

EMBALMERS’ AND “UNDERTAKERS'” LICENSES —Article 14 of the Public. 
Health Law provides for a “Board of Embalming Examiners of the State of New 
York,” consisting of five members serving three-year terms Members removable for 
continued neglect of duties, incompetency or impropcr conduct They must have at feast 
five years’ experience as “undertakers” and embalmers and be duly licensed in each ca- 
pacity. Members entitled to annual salary of $200 (Secretary, $1,200) and necssary ex- 
penses, : 

The Board shall ascertain what constitute the best tests for determining whether life 
is extinct, and shali prescribe the using of such tests, before embalming, as they ma 
deem necessary; and all persons thereafter embalming the dead body shall apply su 
tests prescribed before injecting any fluid mto any body. The Board may make rules 
regulating the practice of embalming and undertaking, subject to the approval of the 
Department of Health, and may investigate alleged violations of laws and regulations 
applying to embalming and undertaking “It may revoke any license of an undertaker 
or embalmer upon proof that the same was procured by fraud or that the holder thereof 
has been convicted of a felony or has violated any of the provisions of the public health 
law, the general rules and regulations promulgated by the State Commissioner of Health, 
the rules and regulations of the State Board of Embalming Examiners, the sanitary 
code established by the Public Health Council of the State of New York or of any 
statute relating to undertaking or embalming or vital statistics, which now is or may be 
enacted, promulgated or established ” 

To secure uniform examination throughout the state, and a proper standard of 
qualification for all candidates, the Board shall, from time to time, submit to the State 
Department of Health, lists of examination questions for the thorough examination of 
applicants for license as embalmers, in accordance with the rules and regulations made, 
adopted ard approved as hercinbefore prescribed The questions shall pertain to em- 
balming, sanitation and disinfection State Department of Health appoints times and 
places for examination, which shall be at least each three months, having regard to the 
convenience of applicants and the public service The Department prescribes the mode 
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of examination and appoints the examiner Questions selected by the Department from 
ae submitted by the Board, with such additional questions as the Department may 
eem proper. . 

Aghliciiices for embalmers’ licenses must be in writing and filed with the Board, 
with a fee of $5 and a certificate by some reputable person that applicant 1s more than 
21 years of age, of ytood moral character, and has obtained a common school education. 

Examination questions and answers to be delivered by the examiner to the Board, 
which transmits, without unnecessary delay, to the Board of Health a report signed by 
the President and Sccretary, stating in detail the result of the examination of each 
applicant. The report must embrace the examination papers, questions and answers 
thereto, and shall be kept for reference and inspecton among the puble records of the 
Board of Health The reports are to be examined and verified by the Board of Health, 
which recommends for licensing by the Board of Embalming Examiners those applicants 
who shall, in their judgment, be duly qualified to practice embalming Lucense fee, $10. 

Persons not already licensed and desiring to engage i the business and practice of 
undertaking shall make a written application to the Board for examination for an “under- 
taker’s” license The application shall be accompamied with the certificate of two reputa- 
ble persons, not related to the applicant, that the applicant is over twenty-one years of 
age, 1s of good moral character and has at least a common school education. The ap- 
pentose shall also be accompamied with the payment of a fee of five dollars Upon the 
applicant’s passing a satisfactory examination in sanitation, disinfection, preparation and 
care of human dead bodies for burial or transportation, and in the faws and health regy- 
lations applicable to the care, interment and cremation of the dead, the Board shall issue 
a license to engage in undertaking, on payment of a further fee of $10 

If a firm or corporation desires to engage in undertaking at least one member and 
the manager of each place of business conducted by a corporation shall be a licensed 
“undertaker”; and no member of a firm whose duties engage him tn the care, preparation, 
disposal and burial of dead human bodies shall discharge the duties of his employment 
unless he 1s licensed : , . 

One licensed in another state making substantially equivalent requirements for 
licensing embalmers or “undertakers” may be licensed in the discretion of the Board on 
paying application and license fees 

Licenses must be registered with the Jocal Board of Health and must be conspicu- 
ously displayed in places of business Licenses not assignable, and not more than one 
person shall practice embalming under onc license. This section shall not apply to any 
personal represcntative of any deceased undertaker to whom a license shall have been 
issued under this article, who engages in the business of undertaking and embalming 
with a person duly authorized to practice the same under the provisions of this article, 

No person who has not been Jicensed as herein specified shall transact or practice 
or hold himself or herself out as transacting or practicing the business or practice of 
embalming of dead human bodie3 within this state, except that nothing in this article 
contained shall apply to commissioned medical officers in the army of the United States, 
or in the United States marine hospital service while so commissioned, or anyone actually 
serving as a member of the resident medical staff of any legally incorporated hospital, or 
to person duly licensed to practice as a physician or surgeon in thus state 

_Any person who shalf engage in the business or practice of embalming or under- 
taking in violation of any provision of this article shall be liable to a penalty of one hun- 
dred dollars and shall also be guilty of a misdemeanor Each day during which or any 
part of which any such prohibited business or practice is continued shall be deemed a 
Separate violation One or more penalties for one or more violations by the same person 
within any ae of time may be sued for and recovered 

HEALTH REGULATIONS —“It shall be the duty of every undertaker taking 
charge of the preparation for burial of the body of any person to ascertain whether such 
person died of a communicable disease and sf such perscn dicd of Asiatic cholera, diph- 
theria, epidemic cerebrospinal meningitis, glanders, plague scarlet fever, smallpox, or 
typhus fever n shall be his duty to cause it immediately to be wrapped in a sheet sat- 
urated with disinfecting solution and promptly thereafter placed in a coffin or casket, 
which shall then be ata and permanently closed This regulation shall not be 
construed to prohibit the embalming of any such body, but the undertaker shall cause 
such embalming to be done immediately upon taking charge of the body, except that, 
when a permit for embalming 1s required, this shall not procced until the receipt of such 
permit. But immediately after the embalming he shall cause such body to be wrapped 
in a sheet and placed ia a coffin or casket as hereinabove directed 

“After handling, embalming, or preparing for burial the body of a person dead of any 
of the communicable discases enumerated in this regulation, such parts of the persons, 
garments, and utensils or other articles of the undertaker or his assistants, ag may have 
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been liable to contamination with infective material, shall be immediately cleansed or 
disinfected or sterilized in the manner prescribed by the rules and regulations of the 
State Department of Health” 

bove regulation in effect throughout the state, except the city of New York. 

“A public or a church funcrat shall not be held of any person who has died of diph- 
theria, measles, scarlet fever, smallpox, or typhus fever, unless the body is enclosed in 
& properly sealed casket and the consent of the local health officer has first been obtained.” 

INTEREST—Legal rate, 6 per cent 

JURY SERVICE—Licensed embalmers actually engaged in profession as means 
of livelihood exempt 

TIME LIMIT ON SUITS—Accounts and ordinary notes, 6 years. 

TOLL ROADS—Free to persons going to and from funerals 

TRANSPORTATION REGULATIONS—(Not applicable to New York City): 

Rule 1. A transit permit and transit label issued by the local registrar of vital 
statistics must accompany each dead body transported by a common carrier 

The transit L gona shall state the date of issuance, the name, sex, race and age of 
the deceased, and the cause and date of death The transit permit shall also state the 
date and route of shipment, the point of shipment and destination, the method of prepara- 
tion of the body, and shall bear the signature of the undertaker and the signature and 
official title of the officer issuing the permit. 

The transit label shall state the date of issuance, the name of the deceased, the - 
place and date of death, the name of the escort or consignee, the point of shipment and . 
destination; and shall bear the signature and official title of the officer who issued the 
transit permit The transit label shall be attached to the outer box or case 

Rule 2. The transportation by common carriers of bodies dead of any diseases other 
than those mentioned in Rule 3 shall be permitted only under the following conditions: 

(@) The coffin or casket shall be encased m a strong outer box made of good 
sound lumber, not less than seven-eighths of an inch thick All jornts shall be securely 
put together and the box tightly closed. Either the coffin or casket, or the outer box 
or case, shall be watertight. 4 

When the destination cannot be reached within 60 hours after death, all body 
orifices shall be closed with absorbent cotton, and the body placed at once 1m a coffin or ° 
casket which shall be immediately closed and the coffin or casket shall be encased in . 
a strong outer box made of good sound lumber not less than seven-eighths of an inch 
thick. All joints must be securely put together and the box tightly closed, and either the ° 
coffin or casket, or the outer box or case, shall be watertight. ; 

Rule 2. The transpostation by common carrier of bodies dead of smallpox, plague, 
Asiatic cholera, typhus fever, diphtheria (membranous croup, diphtheritic sore throat), 
a fever (scarlet rash, scarlatina), shall be permitted only under the following - 
conditions : : 

All body orifices shall be closed with absorbent cotton, the body shall be enveloped - 
in a sheet satur-ted with an effective disinfecting fluid and shall be placed at once in 
a coffin which shall be immediately and permanently closed The coffin or casket shall 
be encased in a strong outer box made of good sound lumber, not Iess than seven- - 
eighth: of an inch thick, all joints of which shall be securely put together and the box . 
shall be tightly and permanently closed Either the coffin or casket, or the outer box | 
or case, shall be watertight ' < . 

Rule 4. No dead body shall be disinterred for transportation by common carrier 
without the previous consent of authorities ert jurisdiction at the place of disin- 
terment The transit permit and transit label shall be required as provided in Rule 1, 
and Paragraph (a) of Rule 2 shall apply 

Rule 5 Every outside case holding any dead body offered for transportation by 
common carrier shall bear at least four handles and when over § feet 6 inches in length, . - 


shall bear six handles. 
NEW YORK CITY 


BOARD OF HEALTH PROVISIONS —"Sec. 46 Undertaking Business Regu- 
lated —No person, firm or corporation shall carry on or engage in the business or 
practice of undertaking in the City of New York without a permit therefor issucd by 
the Board of Health or otherwise than in accordance with the terms of Said permit | 
and the regulations of said Board.” : 

Regulation 1  Apphcation for permits—Applications to carry on or engage in 
the business of undertaking in the City of New York shall be made to the Bureau of 
Records of the Department of Health upon blank forms furnished for such purpose. 
If the applicant for a permit is an individual, such application shall be signed by such 
individual; 1f such application is made by a partnership, it shall be signed by each part- 
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ner; and if such application is made by a corporation, it shall be signed by an officer 
thereof, who shall file with said application the authority of the corporation to act in its 
behalf. Where the applicant conducts business in more than one place, an application shall 
be filed for each such place of business, and where the business 1s conducted by 2 manag- 
ing agent of the applicant, his or her name, residence and undertakers state license number 
- and such other and further mformation as may be deemed essential and desirable in 
each case shall be furnished the Registrar of Records of the Department of Health. 
_ Where such managing agent shall leave its employ, such corporation shall immediately 
~ notify the Bureau of Records of the Department of Health thereof and shall file with 
said Bureau the name, residence and undertaker’s state license number of the successor 
of such managing agent. | nae ; 
_ Regulation 2 Permits—No permit will be issued by the Board of Health unless 
the applicant is licensed to engage in the business or practice of undertaking, as provided 
for by Section 295 of the Public Health Law of the State of New York, constituting 
Chapter 230, Laws of 1917, nor will any such permit be issued to a corporation where 
the applicant maintains more than one place of business, unless the manager of each 
» such place of business 1s a licensed undertaker, as provided by said Section 295 of the 
: Public Health Law No permit to carry on the business of undertaking will be issued 
“to an applicant who has not established a place of business within the boundaries of 
‘the City of New York and who does not by printed signs or displays hold himself out 
‘to the public as a licensed undertaker. Permits issued by the Board of Health under 
“and by virtue of the provisions of Section 46 of the Sanitary Code may be revoked, 
<'in the discretion of the Board of Health Holders of permits to carry on and engage 
2 in the business of undertaking in the City of New York are required to be familiar 
z-and thoroughly conversant with the provisions of the Sanitary Code and the Regula~ 
* tions of the Board of Health governing the removal, interment, cremation, or other 
ie aiposiven of the remains of deceased persons, and any violation thereof will be deemed 
-, sufficient cause for revocation of said permit, or criminal prosecution, or both, A 
z.violation of the provisions of the Sanitary Code or the regulations of the Board of 
« Health 1s a misdemeanor and may subject the offender to a fine of five hundred dollars, 
y,one year in prison, or both (As amended June 3, 1920,) 
2. Regulation 3. Burial Permits—No permit to bury the remains of the dead body 
, of a human eas will be 1ssued unless the undertaker applying for such permit shall 
+ sign his name and address on the death certificate in the spaces set apart for such pur- 
? pose and shall certify, in writing, that he has been employed by the nearest surviving 
- Felative or next of kin. Where a friend, not a relative or a duly authorized person, 
Fy claims the body, a permit for burial shall not be granted unless and until the Com- 
|* missioner of Health, the Registrar of Records, or an Assistant Registrar of Records, 
». shall approve the application for a burial permit in every such instance 
| Resolution of Board of Health, adopted November 23, 1920, prescribes the following 
> procedure to be followed in the foregoing regulation: 
\e - The provisions of the regulation, particularly that portion relating to the 
| personal signature of the undertaker, shall be construed to mean the personal signature 
ee the undertaker or his duly authorized agent, as provided for in the following pro- 
lure: 
_ (a) Such application shall in the case of a corporation be signed by the person or 
‘ persons designated by the Board of Directors of the corporation to sign sia saree to 
such application. In such instance, a duly authorized copy of the resolution of the Board 
.of Directors signed by the secretary thereof shall be filed with the Registrar of 
. Records, The number of persons to whom such authorization may be given shall be 
limited in the same manner and to the same extent as in the instance of an individual 
~ person, partnership or firm, as hereinafter more particularly mentioned. 
(b) Such application for a permit in the case of a partnership may be signed 
a partner, or if the circumstances warrant, by a responsible person in the employ of 
eaten iB ae ota warren by Lh ad on eee of the partner- 
. In all such instances, a power of attorney signe all members of i 
shall in each instance be filed with the decanibent z Se ane 
(c) Such application for a permit when made by an individual shall be signed 
by the individual, or, if the circumstances warrant, by a responsible person or persons 
authorized by such individual to sign his name to such application In every such instance 
the individual undertaker shall file a power of attorney with the Department of Health. 
2. All powers of attorney herein referred to shall be upon forms furnished for 
such purpose by the Department of Health and shall specifically state that the person 
pes PecrOns eine Sy Powe of paris assume legal responsibility for the acts of 
oO such power of attorney 1s given, in accordance with i 
of the Sanitary Code and the Regulations of the Board of eaten mig eeovisien 
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3. Where a corporation designates a person or persons to sign its name to an’ 
application for a burial permit, such designation in the form of a resolution adopted: 

the board of directors of such corporation shall specifically mention that the corpora- 
tion assumes Icgal responsibility for the acts of the person or persons so designated . 
and such acts shall, for the purpose of the provisions of the Sanitary Code and the ( 
regulations of the Board of Health, be consfrued as the act or acts of the corporation 

4 , The Department of Health reserves the right to reyect any power of attorney 
or designation made by a corporation where the person named in such power of at-* 
‘torney or such designation 1s not, in the opimon of the Department of Health, a ree, 
sponsible person competent to perform the duties 1mposed by regulation 3. % 

Before a power of attorney or a designation by a corporation shall be ace. 

cepted, the following information shall be supplied to the Registrar of Records by the . 
person, firm or corporation submitting such power of attorney or designation: G 

a) That the person is of suitable age and discretion and is qualified to perform . 
the duties imposed by Regulation 3; 
. (b) That in the event the person named in such power of attorney or designation - 
ig an employee of the person, firm or corporation, that the reasonable permanency of 
his employment be established to the satisfaction of the registrar. 

6 The person to whom the power of attorney has been granted or who has been 
designated to act in behalf of the corporation shall file with the Department of Health 
over his signature a statement to the following effect: 

“T, the undersigned person named ma power of attorney issued by......... oes oe 
Resolution adopted by ..... .. . ...+ + «.. do hereby stipulate and agree to be re- 
sponsible for all statements or information contained in any application for a permit 
to dispose of the dead bodies cf human beings required to be filed by the provisions of 
Regulation 3 of the regulauois governing the wudertaking business in the City of New ~« 
York, made by me in behalf of..... .......-ee0..-++.-for the purpose of securing . 


such permit. a 


COS SECO eT EE HS eeeeeEOEeesestFetenuso 
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“Sworn to before me this........daY Of...cccsseses : 

7. For the guidance of the Registrar of Records and Assistant Registrar of Records, . 
the number of powers of attorney or designations herembefore referred to shall be ‘ 
governed as far as is practical by the following principles: au 

a) The number of powers of attorney or designations hereinbefore referred to . 
permitted to be filed shall depend upon the volume of business and the number and 
locations of places of business; : 

(b) Where an undertaker, whether a person, firm or corporation, maintains one - 
place of business, not more than one power of attorney or two designations shall be 
accepted, unless it is established to the satisfaction of the Commissioner of Health or : 
the Registrar of Records, that it 1s necessary, in order to conduct the business, that . 
more than such number is required to transact the business; 

(c) Where an undertaker, whether a person, firm or corporation, conducts and : 
maintains more than one place of business, the number of powers of attorney or desig- — 
nations shall not exceed two for each such additional place of business; 

Provided, however, the provisions of this subdivision shall not be construed as, 
Ixmiting the discrettonary power of the Commissioner of Health or the Registrar oi-~ 
Records to limit the designation of more than one person in any such instance, : 

&. The power of attorney hereinbefore referred to mm this procedure shall be 
taken to mean a power of attorney granted for a period of one year unless otherwise ’ 
revoked by the person or firm issuing the same. ‘ , 

0. The designations referred to shall be for a period of one year unless otherwise 
revoked by the corporation issuing the same. : fi : j 

10 The Commissioner of Health or the Registrar of Records may, in their discre- 
tion, cancel at any time the approval of any power of attorney or designation and refuse 
to issue prions the application for which has been signed by the person to whom such - 
power of attorney or designation has been sssued i " 

tz. Temporary powers of attorney or temporary designations may, in the discretion. | 
of the Commissioner of Health or the Registrar of Records, be accepted and ap-. : 
proved for periods less than one year where, m case of sickness, or absence from th 
city for limited geriods of time, it is impossible for the undertaker to sign the appli- 
cation for permits for the disposal of the dead bodies of human beings. 

12 The purpose of permitting the filing of powers of attorney and the designations 
for persons to sign the name of the person, firm or corporation, to an application for 
a permit does not relieve the undertaker, 1f an individual, or the member of a firm, 
or the officer of a corporation, from signing all applications for such permits, except as 
hereinafter provided. 
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; bject of the power of attorney and designation is not to relieve the indi- 
eiduat yelaiksbe rests the obligation to sign such applications for permits from his 
legal duties under the provisions Of the Sanitary Code, but merely to provide a means 
whereby his business will not be unnecessarily interfered with 

14. The individual undertaker holding a permit from the Board of Health must 
sign all applications for permits except where he is absent from the city, or is ili, or 
he finds it absolutely impossible for some other and adequate reason to apace rm 
such application. It 1s only in such instances that his signature should be signed e 
person mentioned in the power of attorney. _ d 

15. So, also, in the case of a designation given by a corporation, the officer of 
such corporation should sign all appl.cations for permits except where in like manner 


he is all, absent from the city, or there 13 Some necessary and adequate reason rendering 


it impossible for him to sign the name of the corporation personally pei" 

16. The approval of such powers of attorney and designations by the Commissioner 
of Health or the Registrar of Records is conditioned on the faithful compliance with 
this condition, and where an undertaker 1s found to transact all his business by and 
through an agent with the Department of Health, this fact may be sufficient to watrant 
the revocation of such approval and the presentation of a complaint to the Board of 


_ Health for its consideration . 


Regulation 4. Requirements as. to unclaimed or unidentified dead.—Whenever 
@ person dies in the City of New York, and the dead body of such person is not claimed 
by a relative, any duly authorized person, or a friend, and has been removed to the 
city morgue, before the death certificate issued by a medical exammier or a physician 
in attendance upon the deceased at the time of his or her death, shall be delivered to 
an undertaker by the superintendent of the city funeral home, such undertaker shail file 
with the superintendent . . an affidavit or affidavits establishing his authority 
to act as undertaker If the person giving such authorization to the undertaker be 
a friend and not a relative, and where the obligation rests upon the public administrator 
to pay the expenses for the burial or cremation of remains of such deceased person, 


such affidavit or affidavits . shall be approved by the public administrator 
before the death certificate shall be delivered into the possession of the undertaker by 
the superintendent .. . The Commissioner of Health and the Registrar of 


Records of the Department of Health of the City of New York are each hereby vested 
with power and authority to withhold the issuance of any burial or removal permit 
in any case regulated by the provisions of this regulation where, in the exercise of 
their discretion, they or either of them determine it advisable or necessary to institute 
an investigation to ascertain whether or not the facts required to be embodied in the 
certificate of death, in accordance with the provisicns of Section 32 of the Sanitary 
Code, are authentic and correct Provided, however, the issuance of such burial or 
removal permit shall not be withheld for a longer persod than 72 hours after application 
therefor has been made to the Department of Health 

. Regulation 5 PLACE TO OBTAIN PERMITS.—Permits for the removal or 
disposal of the remains of persons deceased in this city must be obtained during 
regular office hours at the office of the borough in which the death took place, provided, 
however, in cases ot absolute necessity, permits may be obtained after regular office 
a at o ee office in the Borough of Manhattan, between the hours of 6 p m. 
and 12 m daily. 

Regulation 6 PERMITS ISSUED IN OTHER CITIES TO BE ACCEPTED. 
—Burial or crematior: permits issued by Boards of Health in any state of the United 
States other than that of the City of New York must be accepted by supermtendents of 
cemeteries or crematories, provided the name of the cemetery or crematory 1s stated 
thereon, and 1f not stated said permit must be exchanged for one issued by the Board 
of Health of this city 

Regulation 7, PROCEDURE, IN DEATHS FROM CONTAGION —When the 
body of a person dead of a contagious disease 1s to be transported to any place outside 
the city limits, the undertaker must notify the Department of Health in order that 
the Department may send one of its inspectors to determine who may accompany the 
said remains without danger to the public health during the journey or at the city or 
place of destination And, furthermore, the undertaker shall notify, by telegraph 
the health officer of the city or place of destination that the body is about to be shipped 
and such notice shall state name of the deceased, the cause of death, the date of death, 
and the time of arrival When the burial or cremation 1s to take place in a cemetery 
or crematory immediately adjacent to the City of New York and the body 1s to be 
transported directly to the said cemetery or crematory by hearse, and at no time durin 
said transportation placed in a railroad car or other public cymveyance, the last role 
need not be complied with 
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Regulation 8 REMAINS OF PERSONS DECEASED FROM INFECTIOUS 
DISEASES, CASKETS TO BE OFFICIALLY SEALED—AIl caskets, coffins, or” 
other receptacles containing the remains of persons deceased from smallpox, diphtheria, 
(croup), scarlet fever, yellow fever, typhus fever, plague, Asiatic cholera, measles, or ¥ 
other infectious diseases, shall be sealed immediately by the undertaker, or other person:; 
charged with the duty of enclosing the remains, with the official seal provided for that... 
purpose by the Department of Health, and upon said seal shall be stated the day and‘, 
our of sealing, and the name and number of license of the undertaker. 4 
Regulation WICKER BASKETS AND OTHER CONTAINERS TO BE. 
METAL-LINED.—Wicker baskets or other containers, used Sy undertakers in the? 


‘ 
_ 


removal of dead bodies . . . , shall be provided with an inner watertight lining 4 
of metal so constructed that said lining shail extend to the point of contact between the}, 
hd and body of the container. Bt 


Regulation 10. REMOVAL PERMITS—A transit permit for the removal of’, 
the dead body of a human being to premises other than the place of final disposal is 
limited by its terms and does not authorize burial, cremation, or other final disposal. 

Sec 37 TRANSIT PERMITS—No captain, agent, or other person, having ? 
charge of or attached to any ferry-boat or sailing or other vessel, or any person in charge 
of any public or private vehicle or conveyance, shall convey or allow to be conv $ 
thereon or therein, from, through, into, or within the City of New York, nor shallz 
any person carry or,convey, or allow to be carried or conveyed, in any manner, from, 
through, into, or within the said city, the dead body of any human being, or any part® 
thereof, without a permit therefor issued by the Board of Health or otherwise than in’: 
accordance with tiie terms of such permit and the regulations of said Board; provided,‘ 
however, that the same effect shall be given, under this section, to a transit permit 18-% 
sued by Boards of Health, health officers, registrars, or other duly authorized falas ¥ 
in any state of the United States whose rules and regulations for the transportation of * 
the dead shall, when such permit is issued, be in material accord with those at the: 
time in force in the City of New York, as though such permit were issued by the Board = 
of Health of the City of New York iS C Sec 163.) ae 

Sec 38. No transit permit shall granted for the removal, burial, or other dis-< 
position of the remains of any person who shall have died in the City of New York* 
unless a certificate of death, prepared upon a form furnished by the Department of 5 
Health and signed as hereinafter provided, shall have been filed in the said department. _'- 

Such certificate must be signed by a physician upon whom has been conferred 
the degree of doctor of medicine, or by a physician who has been granted a license%: 
after a medical examination conducted by the New York State Board of Medical. 
eae the questions for which have been prepared by the Board of Regents of: 
said state 2 

Sec. 39 BODIES NOT TO BE RETAINED OR EXPOSED.—The manager} 
or superintendent of any private or public hospital wherein a funeral home is not main. 
tained for the temporary retention of the remains of persons deceased therein shall forth-& 
with permit the removal of the remains of such deceased perr2ns u7 on presentation by an * 
undertaker of a removal permit duly issued by the Department .: Health (As amended* 
August 10, 1922) 5h 

Sec. 49. BODIES OF HUMAN BEINGS NOT TO 3£ RETAINED UN-% 
BURIED —No person shall retain unburied the dead body of any human being for a* 
longer period than four days after the death of sich >:rson, without a permit from the 
Sanitary Superintendent, an Assistant Sanitary Superintendent, or the Director of the’; 
Bureau of Infectious Diseases, which permit shall spec, he length of time during = 
which such body may be so retained. (S. C. Sec. Ae 3 

Sec qt DUTY OF PERSONS DISCOVERING r7) ES TO COMMUNI-.: 
CATE WITH DEPARTMENT OF HEALTH.—It shay ++ ‘.e duty of every person: 
who has discovered or seen the body of a dead human ne or any part thereof (if: 
there 13 reason for such person to think that the fact of the death, or the place of such * 
body, or part thereof, 1s not publicly known), to immee .tely communicate to the De-..? 
partment of Health the fact that such person has d ¢ « d or seen such body, the <; 
place where, and time when, such body was discove 1o- cen, and (1f known) the” 
place where such body 1s or may be found, and any fac { ‘ \1 by which such body + 
may be identified or the cause of death ascertained. “- C Si: 166) ty 

ec 42, INTERMENT, CREMATION, OR O ‘iER “1. OSITIONS; PER-* 
MIT REQUIRED.—No interment, cremation, or other disp: » on, of the dead body . 
of any human being, shall be made in the City of New York w t‘\out a permit therefor 
issued by the Board of Health or otherwise than in accordance with the terms of such. 
permit and the regulation of said Board, and the said bouy shall 4 olaced in a metallic 
or tin-lined box, or a box so constructed as to prevent the issuance ~ *v liquids there- ;, 
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from. No sexton or other person shall assist in, assent to, or allow the interment, 
cremation, or other disposition of any such body, or aid the preparation of or assist 
reparing any grave or place of deposit for any such body, unless a permit shall have 
issued, as hereinbefore provided, authorizing such interment, cremation, or other 
disposition of such body; and it shall be the duty of avery petra shall receive 
any such permit to return such permit to the Department o ealth in accordance with 
the regulations of the Board of Health. ; 

Sec 43. (Requires sextons to register with Department of Health.) 

Sec. 44. (Persons in charge of cemeteries, crematories, etc, to make returns as 
to disposal of bodies, etc ) 

Sec 45 CREMATORIES, BURYING-GROUNDS, CEMETERIES, TOMBS, 
AND VAULTS: PERMIT REQUIRED TO ESTABLISH, TO BURY, AND TO 
OPEN RECEPTACLE, BURIAL OF DEAD BODY RESTRICTED—No new 
crematory, burying-ground, cemetery, tomb, or vault to be used for the reception of dead 
human bodies shall be established, nor shall any dead body, or the remains thereof, be 
placed in any existing burying-ground, vault, tomb, or cemetery, in the City of New 
York, nor shall any grave, vault, tomb, or other receptacle in which there is a human 
body or any part thereof, be opened, exposed, or disturbed, without a permit therefor 
issued by the Board of Health or otherwise than in accordance with the terms of stich 

mit and the regulations of said board, and every body buried in any such place shall 
pevuuned to the depth of six feet below the surface of the ground, and four feet 
below any closely adjacent street, except that, in the Borough of Queens, a body ma: 
be buried to the depth of three fect below the surface of the ground. (S.C. Sec. 168. 

REGULATIONS APPLYING TO THE PRECEDING SECTIONS 37, 42, 44 
AND 45 --Regulation 1. No permit for removal, interment, cremation, or other disposa 
of the remains of deceased persons will be issued unless a proper certificate of death 
filled out sn black ink 1s filed in the Bureau of Records. 

Regulation 2, No certificate of death will be accepted which is illegible or im- 
erfectly filled out, or which has been corrected, interlined, or altered in any manner. 
© Certificate of death will be accepted upon which the cause of death 1s_indefinite. 

Such certificates will be returned to the physicians signing them for additional informa-~ 
tion, correction or a new certificate, 

Regulation 3—No certificate of death will be accepted unless the physician signing 
same is registered in the Bureau of Records either as a practicing physician or as an 
interne in an institution 

Regulation 4.—Superintendent or keepers of cemeteries and crematories shall not 
permit human remains to be interred or cremated except in accordance with the 
conditions stated upon the permit presented at the time of such burial or cremation; and 
no permit shall be accepted by them which has been altered or changed ia any manner 
whatsoever. 

Regulation 5 (Relates to establishment of cemeteries, etc.) 

Regulation 6—No body shall be retained in the general reception vault in any 
cemetery for a longer period than ten days unless special permission therefor is granted 
by the Sanitary Supermtendent, an Assistant Sanitary Superintendent, the Registrar of 
Records, or an Assistant Registrar of Records of the Department of Health, and such 
vaults must at all times be kept in good sanitary conditions. 

Regulation 7—-All general vaults in cemeteries used for the temporary reception and 
holding of the remains of deceased perscns must be provided with crypts or cells con- 
structed so that they may be hermetically sealed when the remains of deceased persons 
are placed therem Where such crypts or cells are used as a place of deposit for the 
remains of deceased persons they shall be hermetically sealed :mmediately after such 
remains are deposited therein Provided, however, the provisions of this regulation 
shall not apply where the remains of a deceased person are enclosed im a hermeticall 
pat aa or stone coffin or case (As amended by the Board of Health, Marc 
27, 1919 

Regulation 8 NOTICE OF SALE OR LEASE OF GROUND TO SOCIETIES, 
CORPORATIONS, ETC—No plot, range, or section situated within the boundaries 
of any existing cemetery shall be let, leased, transferred, or sold to any society, organ- 
ization, lodge, or other corporate body unless notice of such transfer, lease or sale shall 
have been given to the Board of Health 


Regulation 9 LISTS OF BURIALS TO BE FURNISHED.—A list of the names 
of all persons buried in any cemetery, or cremated in any crematory within the city 
limits, with the number of the permit and the date of bunal, must be returned weekly 
to the borough office of the Department of Health in which the cemetery or crema- 
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tory is situated by the superintendent or other person in charge of such cemetery or 
erematory. 

Regulation 10 PLACE OF ISSUANCE OF DISINTERMENT PERMITS.— 
Permits for the disinterment of bodies interred within the limits of the City of New 
York must be obta:med at the office of the Department of Health in the borough in 
which the cemetery, at which disinterment 1s to take place, is situated. Such permit 
must be countersigned by the Sanitary Superintendent, an Assistant Sanitary Superin- 
tendent, the Registrar of Records, or an Assistant Registrar of Records. 

Sec. tor DISINFECTION AND RENOVATION OF PREMISES, FURNI- 
TURE, AND BELONGINGS —Adcquate disinfection or cleansing and renovation of 

remises, furniture, and belongings, deemed by the Department of Health to be infected 

y any contagious, infectious or communicable disease, shall immediately follow the 

recovery, death, or removal of the person suffering from such disease, and such disin- 

gin Ss Gleeneite and renovation shall be performed by the owner of said premises. 
. C. Sec. 14 

Sec 102, DUTIES OF UNDERTAKERS.—It shall be the duty of every under- 
taker having notice of the death of any person within the City of New York of acute 
cerebro-spinal meningitis, acute poliomyelitis (infantile paralysis), Asiatic cholera, 
diphtheria (croup), plague, scarlet fever, smallpox, or typhus fever, or of the bringing 
of the dead body of any person who has died of any such disease into the said city, to 
give immediate notice thereof to the Depart.nent of Health. No person shall retain 
or expose, or assist in the retention or exposure of, the dead body of any such person 
except in a coffin or casket properly sealed; nor shall any person allow any such body 
to be placed in any coffin or casket unless the body shall have been wrapped in a sheet 
saturated with a proper disinfecting ‘solution, and the coffin or casket shall then be 
immediately and permanently sealed No undertaker shall assist in the public or 
church funeral of any such person. No undertaker shall use, or cause or allow to be 
used, at any funeral or in any room where the dead body of any such person shall be, 
any draperies, decorations, rugs, or carpets, belonging to or furntshed by him or under 
his direction (S.C Sec 141.) 

Sec. 103 PUBLIC OR CHURCH FUNERALS PROHIBITED WHERE 
DEATH HAS BEEN CAUSED BY CERTAIN DISEASES—A public or church 
funeral shall not be held of any person who has died of acute poliomyelitis (infantile 
paralysis), Asiatic cholera, diphtheria (croup), epidemic cerebro-spinal meningitis, 
measles, plague, scarlet fever, smallpox, typhus fever, or yellow fever, but the funeral 
of such person shall be private, and 1t shall not be lawful to invite to, or permit at, 
the funcral of any person who has died of any one of the above diseases, or invite to, or 
permit at, any services connected therewith, any person whose attendance 1s not neces- 
sary, or from or to whom there 1s danger of contagion thereby, 


NORTH CAROLINA 


: ete AGAINST ESTATES —-Funeral bills have priority excepting as against 
ten claims 

DEATH STATISTICS —State Board of Health supervises Law substantially 
accords with form adopted as a standard for comparison in the chapter on Death Sta- 
tistics in Part I of this book. Violations punishable by $5-$50 for first offense, and by 
gd fine or no more than 30 days’ imprisonment. 

MBALMERS’ LICENSES.—State Board of Embalming consists of five ap- 
pointees of State Board of Health, three of whom shall be members of latter board, and 
two shall be practical embalmers Rotating five-year terms Meetings at least once 
a year and as often as duties require. ‘ 

Application by unlicensed person for license to be in writing and accompanied by 
$5 fee License issued 1f on exammation Board finds that applicant 1s of good moral 
aracter, skilled in embalming and care of the dead, with responsible knowledge of 
sanitation and disinfection of les, apartments, etc. Licenses to be registered with 
local health board, if any, or with the clerk of the Superior Court, if there is no local 
board, and must be conspicuously displayed in place of business. Licenses renewable 
annually Fee, $2. 
Violation of act punishable by $50-$100 fine. ; : 
Board RuLtes—Applicant must be at least 21 years old, have assisted in em- 
balming at least ten bodies, have had at least one year of practical experience under 
licensed embalmer, pass examination upon cadaver 1f one can be provided, be endorsed 
by a licensed embalmer of at least two years’ experience and by two registered phy- 
sicians. Must pass written examination of not less than 50 questions upon following 
subjects: (a) Anatomy of the principal organs of the body, 10 questions; (b) The 
‘cavities of the human body, 5 questions, (c) Arterial and venous system, 10 questions ; 


270 


(d) The blood and discolorations, 5 questions; (e) Disinfection and bacteria, 6 ques- 


tions; (£) Arterial and cavity embalming, 10 questions; (g) Transportation rules Must 
s an oral examination of not less than 25 questions on the following subjects: (a) 
mbalming, 15 questions; (b) Contagious and infectious diseases, 4 questions; (c) 
Disinfection, 6 questions, Must attain at least a proficiency of 75 per cent on the entire 


’ examination, 


INTEREST.—Legal rate, 6 per cent. 
URY SERVICE.—Funeral directors and embalmers exempted. 
IME LIMITS ON SUITS —Accounts, 3 years; notes, 3 years, 1f not under seal; 


« notes under seal, 10 


years, ; 
TRANSPORTATION RULES.—See Section 11 in Part I of this book. 


NORTH DAKOTA 
CLAIMS AGAINST ESTATES.—Bitls for last illness and funeral expense have 


. prior over other claims 


TH STATISTICS—State Board of Health supervises. The body of any 


-person whose death occurs in the state shall not be mmterred, deposited in a vault or 
‘tomb, cremated or otherwise disposed of, or erties from or into any registration 


district, unt! a permit for burial or removal shall have been properly issued by the 
registrar of the registration district m which the death occurs, and no such bunal or 


> removal permit shall be issued by any registrar until a complete and satisfactory 
" certificate and return of the death has been filed with him, as heremafter provided; 
: ids that in case of any death outside of the state, where the body 1s accompanied 


@ removal or transit permit issued in accordance with the law and the health regu- 


_ lations in force when the death occurred, such removal or transit permit may be ac- 


cepted as of the same authority as a permit from the local registrar _ 
Other provisions of the law are substantially the same as those in Paragraphs 2-5, 
, 8 and 9 of the standard form of vital statistics law set forth in the chapter on 
th Statistics in Part I of this book, which see. 
DISPOSAL OF THE DEAD, OFFENSES, ETC —Statute gives right to one to 
direct the manner in which his body shall be disposed of after death. Subject to dis- 


‘section authorized by law, body must be buried within a reasonable time after death, 


t as body 1s to be transported. Dissection of body not authorized by law, next 


i of kin, etc, a misdemeanor Statute fixes duty to bury in followimg order: 1. Husband 
” of decedent. 2. Nearest of adult kin, in case of unmarried woman. 3. If no husband 
or next of kin, in such case, burial duty involves on coroner or poor authorities If 


duty not performed within reasonable time by person primarily bound :t devolves on next 
in order. If all neglect duty it devolves upon tenant or owner of premises where death 
occurred. Neglect of this duty is a misdemeanor, and renders one fable for treble 
amount of funeral expenses. Person bound to provide for burial is entitled to custody 
of the body. Detaining a body for debt is a msdemeanor, 

DISTURBING FUNERALS.—“Every person who willfully disturbs, interrupts, 
or disquiets any assemblage of people met for the purpose of any funeral, or who, 
without authority of law, obstructs or detams any persons engaged im carrying or ac- 


_ companying any dead body . . . . toa place of burial, is guilty of a misdemeanor.” 


EMBALMERS’ LICENSES.—State Board of Embalmers consists of the presi- 


' dent and the secretary of the State Board of Health and three appointees of the Gov- 


wy 


entitled to no salary, excepting secretary ( 


ernor, the latter to be practical and practicing embalmers, Four-year terms. Members 

¢ a $50), but are entitled to actual expenses. 
Meetings at least once a year Examinations to be conducted by Board or members 
thereof designated by it, covering “the subjects of embalming, and care, disposition 


_ and preservation of deceased persons, also on the subject of sanitation for the preven- 


tion and spread of infectious and contagious diseases, m accordance with the rules of 


' the State Board of Health.” Board shall also adopt rules for disinfection and cause 


them to be known to embalmers and funeral directors. 

If satisfactory examination is passed and applicant shows that he is at least 21 
years old, of good moral character, license issues. Licenses revocable for unfitness 
to practice, violation of rules, etc, on notice and hearing of charges Licenses renewable 
annually b paving $3 December 31. One in arrears more than two months not entitled 
to renewal license without re-examination. Practicing without license ptunishable by 
$50-$500 fine and/or imprisonment for not more than one year. 

oarp Rutes—Any person wishing to qualify as a licensed embalmer shall 
apply to the State Board of Embalmers for a license. Such application shall contain 
person’s full name, age, place of residence, and certificates of two licensed physicians 

of good repute as to his general standing. The applicant shall furmsh satisfactory 
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evidence of his having completed a four years’ high school course, of his having at. 
tended a recogmized school of embalming for a period of at least three months, and of: 
his having had two years’ experience under a licensed embalmer The application must 
be accompanied by a fee of $10. The applicant must pass such examination as shall 
be prepared by the Board, in visceral anatomy of the human body, physiology, bacteri- 
Glogy, chemistry, sanitary science, practical embalming, funeral conducting, state rules 
and regulations Applicants for license through reciprocity with other states must have 
the same qualifications as are required by this board Experienced candidates who have 
been licensed in other reciprocal states prior to March 10, 1921, shall meet the require- 
ments in force in North Dakota at the time their licenses were granted. All applica- 
cs for license through reciprocity with other states must be accompanied by a fee” 
of $25 
HEALTH REGULATIONS —Health officer to supervise funcrals in all acute in- 
fectious disease cases In funcrals from houses under quarantine, members of immedi- : 
ate family may accompany body to cemetery or crematory and return to the house 
under supervision of health officer A hicensed embalmer shall prepare a body for 
burtal dead from a disease requiring quarantine, as follows 
If the body be moved from the room in which death occurred to another room in, 
the same house, to enable the embalmer to better carry out his duties, both rooms must 
be thoroughly scrubbed and woodwork, furniture, ctc., mopped in addition to the general “ 
fumigation of the house. % 
The embalmer before entering a room containing a corpse dead from a disease:’ 
requiring a quarantine, shall cover himself from head to foot in a cloth or rubber: 
gown and shall cover lis head with a snugly fitting cap, and whenever possible shall i 
wear rubber gloves Upon leaving the room the outer garments, cap and gloves shall_. 
all be weapped in a tight covering or placed in a tightly closed bag, and the entire con- “ 
tents shall immediately thereafter be disinfected by boiling i 
The coffin or casket shall not be taken into the room containing the corpse and “ 
removed therefrom unless the room previously or the room and coffin together, shall ~ 
have undergone thorough disinfection under the direction of the health officer. 5 
All knives, razors, trocars, needles, syringes, and all other instruments Sid yt a 
in the process of embalming, together with all vessels, sponges, cooling boards, or other “ 
apparatus taken from the room during the preparation of a corpse dead from a contagious & 
or infectious disease, shall be thoroughly disinfected by boiling or immersion in a strong ¢ 
antiseptic solution immediately thereafter. - 


All fluids or other matter removed from such bodies during the embalming process"; 


aa 


shall be either burned or mixed with equal volumes of a disinfectant solution approved °., 
by the State Board of Health for at least three hours before final disposal ea 

In cases of death from disease other than those requiring quarantine, the same pro- ,; 
cedure as in deaths from quarantinable diseases shall be carried out in ali cases dead ,+ 
from smallpox, measles, glanders, anthrax, Rocky Mountain tick fever, leprosy at 

In cases of deaths from tuberculosis, typhoid fever, puerperal fever, erysipelas, or 
whooping cough, careful disinfection of the hands, instruments, and fluids and other; 
matters removed from the body shall be carried out but not the other restrictions relative.* 
to the preparation of such bodies. “s 

Any licensed embalmer in lieu of preparing the body for burial at the place of death 
may wrap it completely i a sheet soaked with a strong disinfectant, and place ithe, 
body so wrapped in a wicker case and remove 1t to his place of business for embalming, © 
But some precautions as above specified must be observed & 

If funeral held at director’s parlors in case of death from ahove enumerated diseases,” 
except typhoid fever, tuberculosis, pucrperal fever, erysipelas, or whooping cough, the’ 
loca] health officer shall supervise services and premises must be thoroughly disinfected 
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afterwards. 3 

No public or church funeral shall be held in cases of diphtheria, scarlet fever, 
smallpox, chickenpox, measles, whooping cough or any other dangerous epidemic ar. 
communicable diseases. Public or church funerals may be allowed m cases of tubercue,: 
losis, typhoid fever, erysipelas and other infectious diseases, if the body has been properly -*: 
prepared and embalmed by a licensed embalmer ; re 

All bodies must be buried to a depth of at least six feet. v 


MISCELLANEOUS REGULATIONS —The care and preparation of all bodies"! 
of persons dead from any cause shall be entirely private and no one shall be allowed 5: 


the coroner 
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All bodies to be shipped or transported must be embalmed regardless of the cause 
of death or the time in which the body shall reach its destinatzon 

INTEREST.—Legal rate, 6 per cent. 

TIME LIMITS ON SUITS —Accounts, 6 years; notes, 6 years. _ 

TRANSPORTATION RULES.—See Section 11 in Part I of this book, 


OHIO 


BURIAL BENEFIT INSURANCE.—No association engaged in providing for 
the payment of burial expenses, etc., shall contract to pay or pay such insurance, etc, 
to any “official undertaker or to any designated undertaker or undertaking concern or to 
any particular tradesman or business man,” so as to deprive the representative or family 
of the decedent of freedom in purchasing supplics and services in the open market, 
unless expressly authorized by law. 

CLAIMS AGAINST ESTATES —Executor may pay funeral charges before let- 
ters testamentary are granted to him. Funeral bills, expenses of last illness, and ex- 
penses of administration have priority over other claims r 

DEATH STATISTICS —"The body of a person whose death occurs in the state 
shall not be interred, deposited in a vault or tomb, cremated, or otherwise disposed of, 
or removed from or into a registration district, until a permit for burial, removal or 
other disposition shall have been properly isstted by the local registrar of the registration 
district in which the death occurs. No such burial or removal permit shall be issued 
by any registrar until a complete and satisfactory certificate of death has been filed 
with him, as hereinafter provided. : 

“If a death occurs outside the state and the body is transported by common carrier 
into a registration district in the state for burial or other disposition, the transit and 
removal permit, issued m accordance with the law and health regulations of the 
place where the death occurred, shall be accepted by the local registrar of such district, 
and he shall issue thereon a local burial permit as if the death had occurred in such 
district. In such case, he shall plainly note upon the face of the burial permit that it 
was a body shipped in for interment, and the actual place of death im 

“A burial permit shall not be required from the local registrar of the district in 
which interment is to be made, when a body is removed from one district to another 
in the state, for purpose of burral or other disposition. No local registrar shall, as 
such, require from undertakers or persons acting as undertakers any fee for the privilege 
of burying dead bodies.” : 

Death certificate substantially follows the standard form set forth in the chapter on 
Death Statistics in Part I of this book | 7 

“The personal and statistical particulars (items one to thirteen of the preceding 
section) shall be signed by the informant, who may be any competent person acquainted 
with the facts. The statement of facts relating to the disposition of the body shall be 
signed by the undertaker, or person acting as such. The medical certificate shall be 
made and signed by the physician, 1f any, last in attendance on the deceased, who shall 
state the time in attendance, the time he Jast saw the deceased alive, and the hour of 
the day at which death occurred He shall further state the cause of death, so as to 
show the course of disease or sequence of causes resulting in death, giving the primary 
cane contributory causes, if any, and the duration of each 

“In case of death occurring without medical attendance, it shall be the duty of the 
undertaker to notify the registrar of such death, and, when so notified, the registrar 
shall inform the local health officer, and refer the case to him for immediate investiga- 
tion and certification, prior to issuing the permmt. When the local health officer is not 
a qualified physician, or when there 1s no such official, and in such cases only, the 
registrar shall make the certificate and return from the statement of relatives or other 
persons having adequate knowledge of the facts 

“If it appcars that the death was caused by unlawful or suspicious means, the regis- 
trar shall refer the case to the coroner. A coroner whose duty it is to hold an inquest 
on the body of a deceased person, and to make the certificate of death required for a 
burial permit, shall state therein the nature of the disease, or the manner of death, 
and if from external causes or violence, whether (probably) accidental, suicidal or 
homicidal. He shall, in either case, furnish the information required by the state 
registrar to properly classify the death 

“Prior to any disposition of the body, the undertaker, or person acting as undertaker, 
shall obtain and file a certificate of death with the local registrar of the district in 
which the death occurred, and secure a burial or removal permit. He shall obtain the 
personal and statistical particulars required from the person best qualified to supply 
them and the signature thereto and address of his informant He shall present the 
certificate to the attending physician, 1f any, or to the health officer or coroner, as di- 
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rected by the local registrar, for the medical certificate of the cause of death, and other 
articulars seerys to complete the record, as specified m the preceding two sections, 
e shall state the facts required relative to the date and place of burial, sign his name 
thereto with his address, and present the completed certificate to the local registrar, who 
shall then issue a permit for burial, removal, or other disposition of the body. 

“The undertaker shall deliver the burial permit to the sexton, or other person in 
charge of the place of burial, before interring or otherwise disposing of the body; or 
shall attach the transit permit, containmg the registrar’s removal permit, to the box 
containing the corpse, when it 1s to be shipped by a transportation company, which 
permit shall accompany the corpse to its destination, and, 1f within the state of Ohio, 
it shall be delivered to the sexton or other person in charge of the place of burial. 

“If the interment, or other disposition of the body, is to be made within the state, 
the burial permit may contain only a statement signed by the registrar that a satisfactory . 
certificate of death has been filed with him, as required by law, and that permission is 
granted to inter, remove, or otherwise dispose of the deceased, and stating the name, age, 
sex, cause of death, and other necessary details upon the form prescribed by the state 
registrar, 

“No sexton or person in charge of any premises in which interments are made shall 
inter, or permit the mnterment or other disposition of a body, unless it is accompanied 
by a burial, removal or transit permit, as herein provided. Each sexton, or person in 
charge of a burial ground, shall sndorse upon the permit the date of interment and sign 
his name thereto All permits so indorsed shall be returned to the local registrar of the 
district within ten days from the date of interment, or within the time fixed by the local 
board of health He shall keep a record of all interments made in the premises under 
his charge, stating the name of the deceased person, place of death, date of burial, and 
name and address of the undertaker. Such record shall at all times be open to public 
inspection,” 

Whoever, being an undertaker, sexton, or person acting as undertaker, inters, re- 
moves, or otherwise disposes of the body of a deceased person without having received 
a burial or removal permit as provided by law, shall be fined not less than twenty 
dollars nor more than one hundred dollars. f r 

Whoever, being a transportation company or common carrier transporting, carrying 
or accepting through its agents or employes for transportation or carriage, the body of a 
deceased person without an accompanying permit issucd in accordance with law, shall 
be fined not fess than fifty dollars nor more than two hundred dollars ’ 

DETAINING CORPSE—Offense for superintendent of city hospital or other 
charitable institutron, or for coroner, sheriff, etc., to wrongfully detain body. ? 

EMBALMERS’ LICENSES —State Board of Embalming Examiners consists of 
five members, including the President and the Secretary of the State Board of Health. 
The other three members are appointed by the Governor for rotating terms of three 
years each, and they must be resident and licensed embalmers of at least five years’ 
consecutive experience in embalming, preparing and disposing of the dead. Appointed 
members removable for neglect_of duty, incompetency or immoral conduct. Appointed 
members, excepting Secretary-Treasurer, to receive $10 per day and reasonable and 
necessary traveling expenses while performing duties. Secretary-Treasurer’s com- 
pensation fixed by Board. J 

Two or more examination meetings to be held each year, and at least 15 days’ notice 
of same to be given Examination covers: (a) Visceral anatomy and vascular system 
of human body. (b) Action and comparative value of germrcides. (c) Methods of 
embalming and preparing bodses for transportation (d) Meaning of “contagion, 
“infection,” dangers they beget, and the best methods of restricting them, and persermcloey 
in relation to contagion and infection. (e) Signs of death and how determined (f 
Practical demonstration on cadaver. ; ’ 2 

An unlicensed person desiring to engage in the practice of embalming must apply 
in writing to the Board, giving such information as required by the regulations of the 
Board Application for registration for examination must be accompanied by $1 fee 
and certificates of three reputable citizens (one of whom shall be a licensed embalmer) 
that the applicant is of good moral character and stating his age and general education 
which shall be such as to entitle him or her to admittance to high school. Applicant 
must have completed to the approval of the Board, a course censisting of at least 26 
weeks of studies in embalming, disinfection and sanitation in a recogmzed school of 
embalming, or have had at least two years of, practical experience under a licensed 
embalmer in the state, during which time applicant must have embalmed at least 25 
adult bodies. Application must state name, age, residence and the person or persons 
with whom employed, the name of the school attended, with a certificate by two 
reputable citizens that the applicant is of Jegal age and of good moral character, also a 
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certificate under oath, when required by the Board, from the President or Dean of the 
embalming school or college attended, that the applicant has complied with the re- 

uirements of such school or college, or a certificate under oath, when required by the 

oard, from the licensed embalmer under whom applicant has worked as apprentice, 
that applicant has complied with the apprenticeship requirements of thz law. Applica- 
tion by registered applicant for examination must be accompanted by $10 fee and the 
certificate of registration. Examination must be passed with an average grade of at 
least 75 per cent. b 4 , 

License must be registered with State Board of Health and conspicuously displayed 
in holder's office. Licenses renewable annually on or before January 1st by paying $1 
fee, or within six months thereafter on payment of $10 fec. Renewal cards must be 
registered with State Board of Health Provision was made for reinstating embalmers 
who served in the World War, on application withtn six months after discharge from 
military service, etc ie 3 , 

License may issue without examination to embalmer licensed in another state on 
payment of $25 fee and showing that applicant passed an examination by the board of 
that state with a mark of at least 75 per cent on substantially the same requirements 
subjects demanded 1n Ohio. Certificate from board of other state must be furnished. 

Licenses may be revoked for fraud or misrepresentation in obtaining same, or if 
holder uses intoxicants or drugs to such extent as to render him unfit to practice, or if 
he has been convicted of a felony since obtaining license. Statute provides for state~ 
ment of charges, notice of hearing, report of proceed:ngs, appeal, etc . 

Embalming, either by arterial or cavity treatment, or preparing body for burial, cre- 
mation or transportation, without license forbidden Penalty, $40-$7§ fine for first 
offense; for subsequent offense, $50-$100 fine and/or six months’ imprisonment. 

Licenses not transferable. , 

Act does not prevent funeral director or other person from conducting funeral or 
disposing of body after it has been prepared by a licensed embaimer 

HEALTH REGULATIONS —Bodies dead of smallpox, cholera, plague, yellow 
fever, typhus fever, diphtheria, membraneous croup, scarlet fever, or other dangerous 
contagious or infectious disease, shall be buried or cremated within 24 hours after 
death, unless permit to do otherwise 1s given in writing by the Board of Health. No 
public or church funeral shall be held in connection with the burial and such body shall 
not be taken into any church, chapel or other public place. Only adult members of the 
family and such other persons as are actually necessary may be present at its burial 
or cremation 

INTEREST.—Legal rate, 6% ee 

MUNICIPAL LICENSES —Municipal corporations empowered to license mmder- 
takers and owners of hearses 

PRESERVATION ASSOCIATIONS —Any association organized to preserve and 
protect bodies before burial may purchase, or take by will or gift, hold, and convey 
real estate not exceeding one acre of land, and erect thereon suitable buildings, cone 
struct and maintain vaults, and such other appliances as are necessary to carry out its 
objects. Such propeany, shall be exempt from taxation and from being appropriated 
to any other public purpose, if used exclusively for the purpose above described, 


TIME LIMIT ON SUITS.—Accounts, 6 years; notes, 15 years. 


OKLAHOMA 


CLAIMS AGAINST ESTATE.—Funeral bills have priority over other claims. 

_ DEATH STATISTICS —Rule 21. “Upon the death of any person within . . . 
a city, town or township, it shall be the duty of the undertaker or other person superintend- 
ing the burial of said decedent to procure from the physician in attendance at the time of 
death, or of the coroner when the case comes under his jurisdiction, a certificate setting 
forth the full name, age, sex, color, place of death, date and cause of death, and such 
other facts as may be required by the regulations of the State Board of Health, the 
State Registrar and the Statutes of Oklahoma. If any person shall die without a 
physician in attendance, it shall be the duty of the undertaker or any person acquainted 
with the facts, to report the same to the health officer of the focal Board of Health, 
who 1s hereby authorized to issue a certificate of death as aforesaid; provided, it be not 
a case requiring the attention of a coroner.” 

“No sexton or other person haying charge or control, of any cemetery, burying place, 
tomb or vault, and no undertaker or other person shall enter, entomb, or place in any 
vault the dead body of any person, or remove such body from or out of any city, town 
or township, without having procured a certificate of death as provided in Rule 21 of 
this chapter, and it shall be the duty of any undertaker, or other person having charge 
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of the burial or removal of the dead body of any person, to deliver said certificate of 
death to the County or oy, Superintendent of Public Health on the sth day of the 
month following the date of death 

EMBALMERS' LICENSES —State Board of Embalming consists of three ap- 
pointees of Governor, serving rotating three-year terms Each appointment, excepting 
to fill vacancy, to be made from four names furnished by Oklahoma Funeral Directors’ 
Association, 1f such names be furnished by Aprilt Members must be residents of state 
and have had at least five years’ experience in the practice of embalming and in caring 
for the dead Members removable for neglect of duty, incompetency, or improper con- 
duct Mectings to be held at Jeast twice yearly. Members entitled to $3 per day for 
actual time spent, not exceeding four days at any one examination Board may adopt 
rules regulating practice of embalming, conduct of embalming schools, and may con- 
duct or aid such schools, within the amount of funds in hands of treasurer 

Application for embalmer’s license must be in writing and accompanied by $5 fee, 
and appear before Board of examination If Board finds “that the applicant is of good 
moral character, possessed of skill and knowledge of - embalming, and the care 
and disposition of the dead, and has a reasonable knowlcdge of sanitation and the dis- 
infection of bodies of deceased persons, and the apartments, clothing and bedding, in 
case of death from infectious or contagious discases; the Board shall 1:ssue a license 
License to be registered with local Board of Health and be conspicuously displayed in 
place of business Members of State Board of Health residing nearest place of meeting 
are ex-officio members of examining Board Applicant must pass by at least 75% grade 
State Board of Health to approve examination questions Licenses renewable on pay- 
aa a $3 Ag Practicing or holding self out as practicing, without license, punishable 

YY 50-5100 hne 

HEALTH REGULATIONS —No one having charge of any building, room or place 
used for school or church purposes, or for public assembly, shall permit the body of any 
person dead from any of the contagious or infectious diseases named 1n these regulations, 
or any other dangerous contagious disease except typhoid fever and tuberculosis, to be 
taken into such building, room or place, for the pare of holding funeral service; and 
no sexton, undertaker or other person having charge of or supervisior* over the burial 
of any body from any of the satd diseases shall permit the coffin or casket containing 
such body to be opened; nor shall any child be permitted to act as pallbearer or c<.cier 
at any such funcral. ; , -: 

Public funcrals over the remains of persons who have died of Asiatic cholera, bu- 
bonie plague, cpidemic cerebro-spinal meningitis, diphtheria, measles, scarlet fever or 
smallpox, are hereby prohibited Adult persons from the infected premises may, at the 
discretion of the local board of health, under prescribed restrictions, be permitted to at- 
tend the funeral of those dying upon the premises, provided they ride to and from the 
cemetery sn a closed conveyance, and do not leave the same until returned to the quar- 
antine Conveyance so used shall be properly disinfected under personal supervision 
of Health Officer before being used again for any purpose Funeral director violating 
this rule subject to have I:cense revoked or suspended Only licensed embalmer may 
Prepare body or conduct funeral of one dead from infectious disease No public funeral 
shall be held on premises where there 1s anv disease amobe mentioned in this paragraph, 
nor where death has recently occurred therefrom 

INTEREST —Legal rate, 6% 

TIME LIMITS ON SUITS —Accounts, 3 years; notes, § years. 

TRANSPORTATION RULES —tTransportation compames forbidden to receive 
body for shipment without exhibition of death certificate Violation of this provision by 
“any person having charge of interment” or by railroad agent, etc., punishable by $25-$r00 
fine and/or 30-90 days’ imprisonment __ 

See also, Section rr in Part I of this book 


OREGON 


CLAIMS AGAINST ESTATES—Funeral bills rank first The executor, or if 
there be none or if he fail to act, the widow, husband or next of kin, in the order named, 
is authorized to incur funeral charges, on account of the estate, for burial in a manner 
and at a cost according to decedent’s circumstances and condition in life, but no funeral 
charges, except those necessary to give a plain and decent burial shall be allowed out 
of the estate where the assets are insufficient to satisfy all claims, including legacies and 

evises, 

CORONER’S LAW—At the 1923 session of the Oregon Legislature the law re- 
lating to coroners was amended he fojlowing is an abstract of provisions of the 
new act: 

When informed that a person has been killed or dangerously wounded by another, 
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or has suddenly died, under circumstances creating reasonable suspicion that his death 
was caused by criminal means, or that such person has committed suicide, the coroner, 
at the discretion of the district attorney, shall order an autopsy or mquest, or both. 
Provision is made for subpoenaing witnesses, etc., for an mventory uf property found 
on the body of deceased and delivery of the same to the county treasurer Other pro- 
visions are as follows: , 

“For the purpose of preserving evidence until an inquest has been held . . . @ 
coroner shall have authority to tock or close any room, house, dwelling, or inclosure, 
and may, at his discretion, appoint a custodian of such premises for a period of not to 
exceed five days” : 

Where the killing or wounding has occurred in the open, “the coroner may forbid 
the entrance of any person, except peace officers and district attorneys, into a spectficd, 
roped-off or defined area bearing any marks, imprints or other evidence” Trespass upon 
such area 1s punishable by a fine of not more than $500 and/or not more than six months 
imprisonment 

“No body of any person who has been killed shall be removed from the place where 
the death occurred without the permission of the coroner having been first obtained No 
person shall remove any of the effects, personal property, instruments or weapons used 
in the lalling, wounding or suicide of any other human being until permitted to do so 
by the coroner.” Same penalty as for violating preceding section 

DEATH STATISTICS—State Board of Health supervises Provisions of law 
closely follow standard form set forth in the chapter on Death Statistics in Part I of 


- this book (See specially Paragraphs 1-5, 7-9 of that form) This proviso appears in 


the Oregon law “That any licensed embalmer of this state may temporarily remove 
any such body of a person dying in this state from the place where death occurred outside 
the corporate limits of any city or town of 2,000 population or more to another registra- 
tion district for the purpse of preparing the same for burial without having first obtained 
a removal permit, but in such case the embalmer shall, at the time of securing a burial, 
removal or transit permit for such body, file with the registrar from whom such permit 
is secured, upon a blank to be furnished by the state registrar, a certificate in writing of 
such temporary removal, signed by the embalmer.” 

EMBALMERS’ BOARD FUNDS.—An act adopted by the Oregon Legislaturs 
at its 1923 session provides that revenues of the State Embalmers’ Examuning Board 
shall be paid into the State Treasury Ten per cent becomes a part of the 
general fund of the state and the remainder is to be expended for the 
Purpose of educating embalmers and securing evidence and prosecuting viola- 
tions of the embalming act, provided, that $3 of the $5 annual license fee to be 
paid by each embalmer, except as provided in the act, shall be used by the board ex- 
clusively for educational purposes The law further provides that “All necessary 
expenses incurred in giving examinations to applicants for embalmers’ licenses and inci- 
dentals to the renewal of such licenses and all necessary expenses incurred in education 
and in enforcing the provisions of the law el to embalming and relating to the 
burial and transportation of dead human bodies, shall be audited by the Secretary of 
State and paid from the funds herein provided in the same manner as other claims against 
the state are paid, after due approval thercof by the President and Secretary of said 
Oregon State Embalmers’ Examining Board” 

MBALMERS’ LICENSES —Unlicensed embalmer must register with State Em- 
balmers’ Examining Board, which consists of three members, one of whom is appointed 
brennially by Governor and who is to be a licensed embalmer The sccond member is 
to be the Secretary of the Oregon Funeral Directors’ Association, and the third the 
Setretary of the State Board of Health, who ts Secretary of the Embalmers’ Examining 

oard. 

Preparation of the body of any deceased person for the purpose of preserving the 
same for more than forty-eight hours after death, or preparing the remains of any deceased 
Person for shipment by railway or other public conveyance between points within the state 
of Oregon or between any points in the state of Oregon and any points without said state 
or ‘ come into the state of Oregon, shall be construed as practicing the occupation of 
embalming 

Applicant for license must pay examination fee of $25 and be examined on anatomy, 
sanitary science, care, disinfection, preservation, transportation, and burial or other final 
disposition of the dead, and health rules relating to quarantine and communicable diseases. 
Rating required to be fixed by board 

Licenses renewable annually on or before December 31 Renewal fee, $5 Licenses 
to be posted conspicuously in place of business 

Licensee must be at least 21 years old, of good moral character, with at least two 
years’ experience under a licensed embalmer and at least a common school education, or 
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must be graduated from an approved embalming school. Recommendations showing 
necessary experience from at least three licensed embalmers must be furnished. 

Licenses revocable for law violation, fraudulent misrepresentations, unprofessional 
or dishonorable conduct, violation of rules, etc., on notice and hearing of charges. Com- 
plainant must deposit amount of probable expense of hearing 

Holders of licenses in other states may be admitted if those states have simular re- 
quirements and recognize Oregon licenses [ ce, $25. 

Violations of act punishable by fine of not more than $100 and/or imprisonment 
for not more than one year. 

_ At the 1923 session of the Oregon legislature, the law of that state relating to the 
licensing of embalmers was amended by incorporating the following definition of 
“embalming” “Preparation of the body of any deceased person for the purpose of pre- 
serving the same from decay, or preparing the remains of any deceased person for 
shipment by railway or other public conveyance between points within the state of 
Orcgon or between any points within the state of Oregon and any points without said 
state, or to come into the state of Oregon, shall be construed as practicing the occupa- 
tion of embalming within the meaning of this chapter” 

HEALTH AND TRANSPORTATION REGULATIONS.—No public or private 
funeral shall be held later than 24 hours after death unless body shalt have been first 
— rf a licensed embalmer ‘This applies to all bodics to be cremated or otherwise 

wsposed o 

Section 8 Transportation agents shall in no case reccive a body unless accompamed 
by transit permit properly signed, and also transit label and certificate of embalmer stating 
that the body has been prepared for burial and shipment in accordance with the rules 
of the state embalmers’ examining board. Nor will agents receive a dead human body 
even when accompanied by such transit permit if fluids are escaping from shipping case 
or it has become offensive im any degree 

Agents are instructed to refuse shipment unless embalmer’s license card for the 
current year 13 presented and the signature and number on the card must correspond with 
that on the transit permit The name and number of the embalmer must also be checked 
up in the official list of licensed embalmers as issued annually by the Oregon state em- 
balmers’ examining board 

For reference to additional local transportation regulations, see section 1% in Part I 
of this book 

INTEREST — I rate, 6 per cent, 

TIME LIMITS ON SUITS.—Accounts, 6 years; notes, 6 years 


PENNSYLVANIA 


CLAIMS AGAINST ESTATES —Bills for funeral expenses have priority over 
other claims. On death of an employee leaving no wife, children, parents, sisters or 
brothers, the ernployer may pay wages over to the funeral director, not less than thirty 
days after death, in discharge of funeral bill 

CREMATION —Permit must be obtained from health authorities before cremating 
or removing body for cremation. 

DEATH STATISTICS —State Department of Health supervises Vital Statistics 
Law contains provisions substantially same as those set forth in the form of law adopted 
aga candacit for comparison in the chapter on Death Statistics in Part I of this 
book, paragraphs 1-5, 7-9 Pennsylvania law omits clause in Paragraph 1, “or be tem- 
aoricar held pending further disposition more than 72 hours after death” 

EMBALMERS’ AND FUNERAL DIRECTORS’ LICENSES —State Board of 
Undertakers consists of five practicing “undertakers” appointed by the Governor and hold- 
ing office for rotating terms of three years each Members receive no salary excepting 
the Secretary ($500 per year), but are entitled to actual traveling expenses. Board must 
meet at least once each year and oftener as duties shall require : 

Licenses must be registered at local Board of Health and must be conspicuously dis- 
played in place of business Licenses revocable by Board of Undertakers on proper cause 
on after full hearing ; f 

One practicing or holding oneself out as practicing the business of undertaking, or - 
the care, preparation, disposal and burial of bodies without a license is guilty of mis- - 
demeanor and subject to $50-$500 fine and/or not more than one year’s imprisonment. 
The act does not “apply to bona fide employees of a duly licensed or registered undertaker, _ 
or to persons engaged simply as layers out or shrouders of the dead” 

Applicants for exarranation and license must meet the following requirements: Must 
be 21 years of age or over, and able to read and write correctly It between the age of 
21 a8 22 certificate from a recognized authority, giving the date of birth, must accom 
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any application Must be of good moral character. Must have a knowledge of hygiene 
Sian nite: as far as relates to the burial of the dead. Must have a thorough kaow!- 
edge of the care and disposition of dead bodies, particularly in contagious diseases, and 
disinfecting of the rooms, clothing and bed clothing in contagious cases Must have a 
thorough knowledge of crbalming, and a practical knowledge of the state, city, county, 
borough and township laws governing coroncr’s cases; also the rules of the state, city, 
county, borough and township board of health Must have been steadily engaged with an 
“undertaker or undertakers” for two years, having been called in as an extra hand or 
employee will not be considered as serving a practical experience for two years contin- 
uously, Must be vouched for by two “undertakers,” who must make affidavit on page 3 
of application. A fee of $35.00 must be paid pee to exannnation Should applicant fail 
to pass examination $10.00 will be retained ~The affidavits must be madc by “undertakers 
who have been licensed at least two years, and those vouchung for the applicant must know 
that he has knowledge of sanitation and disinfection, such as pertains and refers to the 
preparation and burial of persons dead cf contagious and infectious diseases An “under- 
taker” will be held responsible and may have his license revoked for false statements in 
his affidavit 

Notice of the mectings of the board for examination will be given to the state and 
local funeral directors’ associations, and in trade papers No application for exammation 
will be accepted 1f not entirely and properly filled in, and under no circumstances shall 
there be any alterations or additions No application will be received later than 30 days 
before the examination The result of the examination will not be announced for at 
least 30 days after the date the-cof f 

All remonstrances against applicants must be received by the board ten days previous 
to the mecting and be made in the form of affidavits Each member of a firm or a com- 
pany must be lieensed 

INTEREST —Legal rate, 6 per cent ; 

MORGUES —In counties where no public morgue is maintained, the coroner may 
remove bodies of unknown persons to some convenicnt private morgue Provision is 
made for compensating the owner of such private morguc in a sum to be fixed by the 
Salary Board Bodies received at morgues shalt be embalmed or prepared for preserva- 
tion as the coroner may deem necessary 

PREPARATION, DISPOSAL, TRANSPORTATION, ETC, OF BODIES 

DEPTH OF GRAVES —Except by special permission from the Department of 
Health, no interment of any human body shall be made ‘ unless the distance 
from the top of the box . : be at least five feet from the natural surface of 
the ground, except where solid rock or water may be encountered; then the distance 

. shall be not less than four feet; ; and with the further exception 
that still-born children and children less than four years of age, dead of any disease 
other than anthrax, cholera, diphtheria, leprosy, smallpox, scarlet fever, tetanus, typhoid 
fever, typhus fever or yellow fever, shall be buried at such a depth that the top of the 
box containing the coffin or casket be not less than three and one-half feet from the 
natural surface of the ground 
. PERMANENT AND RECEIVING VAULTS —No human body shall be placed 
in any unsealed over-ground vault, catacomb or other receptacle above ground or in any 
under-ground yatlt, exccpt such as are fitted with a stone covering to be tightly 
cemented after each interment, unless the coffin or casket contaimng the remains shall 
be first perm-nently and hermetically sealed in a metal case Provided, That receiving 
vaults may be used for the reception or bodies for not exceeding 30 days during October, 
November, December, January, February, March, April, and not exceeding a period of 
72 hours during May, June, July, August and September, except by the special perms- 
sion of the Department of Health 

BURIAL PREPARATION —In the preparation for burial of the body of any 
person who has died of Asiatic cholera, glanders (farcy), bubonic plague, smallpox 
(variola, variolo:d), yellow fever, typhus fever, scarlet fever (scarlatina, scarlet rash), 
relapsing fever, Cerebrospinal meningitis (epidemic), (cerebrospinal fever, spotted 
fever), diphtheria (diphtheritic croup, membraneous croup, putrid sore throat), tetanus, 
or leprosy, it shall be the duty of the undertaker, or person acting as such, to thoroughly 
disinfect and place such body within the coffin or casket in which it 1s to be buried 
within six hours after being first called upon to take charge of the same, 1f call 1s made 
between 5 2 m and ir p m, otherwise, such body shall be so placed 1n such coffin, or 
casket, within twelve hours, the coffin or casket then to be closed tightly, and not again 
opened unless permission be granted by the health authorities, for special and satisfac- 
tory cause shown, (Scc 17, Act of May 14, 1909 ) 

INTERMENT.—The body of a person who has died of any of the diseases men- 
tioned in section 17 of this act shall not remain unburied for a longer period 
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than 36 hours after death, unless special perce be granted by the health authorities: 
extending the time during which said body shall remain unburied, for special and satis- 
factory cause shown. The undertaker, or person acting as such, shall be responsible 
for any violation of the provisions of this section (Sec 18, act of May 14, 1909 ) 

UNERAL SERVICES All services held in connection with the funeral of the 
body of a person who has dred of any of the diseases mentioned in Sec. 17 of this acc 
shall be private, and the attendance shall include only the :mmediate adult relatives of 
the deceased, who may not at the time be under absolute quarantine restrictions, and 
the necessary number of adult pali-bearers, and any advertisement of such funeral shall 
state the cause of death (Sec 19, act of an 14, 1009 

BODY NOT TO BE TAKEN INTO PUBLIC BUILDING—The body of a 
person, who has died of any of the diseases mentioned in Sec 17 of this act, shalf in no 
instance be taken into any church, chapel, public hall, or public building, for the holding 
of funeral services The undertaker, or person acting as such, and the sexton, janitor, 
or other person having control of such church, chapel, Nyt hall, or public buslding, 
Pas be ee for any violation of the provisions of this section. (Sec. 20, act of 

ay 14, 1 

Beoutaten of State Department of Health: 

_ All services held 1:1 connection with the funeral of the body of ay pelea who has 
died of measles, mumps, German measles, and whooping cough shall be private, and 
the attendance thereat shall include only the immediate adult relatives of the deceased 
who may at the time not be under absolute quarantine restrictions and the necessary 
geen of adult pallbearers, and any advertisement of such funeral shall state the cause 
of dea 

The body of a person who has died of any such disease shall not be taken in any 
church, chapel, public hall, or public building for the purpose of holding funeral services. 

(On August 6, 1919, the Department added chicken pox to the hist of diseases 
enumerated above ) 

CONVEYANCES, ETC—No undertaker or person acting a4 such, at the funeral 
or burial of the body of a person who has died of any of the diseases mentioned in 
Sec, 17 of this act, shall furnish or provide . . more than the necessary number 
of conveyances for such adult relatives as are mentioned in Sec. 19, . . . and 
pallbearers, and all such conveyances shail be fumigated and disinfected, at such treme 
and in such manner as may be directed . . . by the health authorities (Sec. 21, 
act of May 14, 1909.) 

(State Board of Health Regulation: No undertaker, or A weg: or persons acting 
in the capacity of undertaker, or funeral director, or any other person shall rent or 
temporarily furnish for use at a funeral in any private house any carpet, rug, drapery, 
clothing, or artificial flowers ) : i 

The body of a person who has died of any of the diseases mentioned in Sec. 17 

shall not be conveyed from any dwelling, or other building or place, to any 
cemetery or other point or place, except in a hearse, or other vehicle used for the pur- 
pose of conveying corpses only, or in such vehicles as shall be satisfactory to the health 
authorities, and under such regulations as they may in any case adopt. The undertaker, 
or person acting as such, having charge of the funeral or transportation of such body 
+ ! be ee for any violation of the provisions of this section (Sec 22, act of | 

ay 14, 1909. 

PREPARATION OF BODIES DEAD OF CERTAIN DISEASES —The bodies 
of all persons dead of Asiatic cholera, anthrax, leprosy, relapsing fever, small-pox 
(variola or varioloid), yellow fever and plague, must, as soon as possible, after death, 
be completely enveloped in a sheet saturated with a mixture of chlorinated lime, in the 
proportion of one pound of hme to one gajlon of water, a 20 per cent solution of pure ° 
(not the dark commercial) carbolic acid, a 1 to ee solution of corrosive sublimate, or 2 
4 per cent solution of liquor formaldehyde, U S P, after which it shall be wrapped in 
a layer of raw cotton not less than one inch thick and be encased in a coffin or casket 
which mvt be immediately closed and not reopened for any purpose ; 

BURIAL OF THE SAME.—Burual must take place within the limits of the regis- 
tration district in which death occurred or in some district immediately adjacent thereto 
Fe eps Aa ot of such bodies except by hearse or undertaker’s wagon is positively 

orbidden 

PREPARATION OF OTHER DISEASED BODIES.—The bodies of all persons 
dead of diphtheria or membranous croup, scarlet fever (scarlatina), and epidemic 
cerebrospinal meningitis or cerebrospinal fever, must immediately after death be envel- 
Qped 1n a sheet saturated with a mixture of chlormated lime in the proportion of one 
pound of fime to one gallon of water, or a 20 per cent solution of pure (not the dark . 
commercial) carbolic acid, or a 1 to 500 solution of corrosive sublimate, or a 4 per cent © 
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golution of Liquor Formaldehydé U S, P, and the body wrapped in a layer of raw 
cotton not feos thas one inch thick, and be placed in a coffin or casket whtch must be 
immediately closed and not reopened for any purpose. Provided, that the wrapping 
may be left off the face and the body placed in a coffin or casket fitted with a glass top 
Provided also, that only the immediate members of the family be permitted to view the 
remains 

TRANSPORTATION RULES —Burial must take place within the limits of the 
registration district in which death occurred or in some district immediately adjacent 
thereto. The transportation of such bodies, except by hearse or undertaker’s wagon, 
is positively forbidden, except that bodies dead of the diseases enumerated in this rule 
may be transported by a public conveyance or common carrier when prepared in the 
following manner: ’ , 

The bodies shall be thoroughly disinfected by arterial and cavity injection with an 
approved disinfectant fluid, disinfecting and stopping all orifices with absorbent cotton 
and washing the body with the disinfectant solution, after which the body shall be com- 
pletely wrapped in a sheet of raw cotton not less than one inch thick and be encased in 
a metal or metal Jined coffin or casket and be hermetically sealed, or 1f any ordinary 
coffin or casket be used the outside case enclosing. the same must be metal or metal lined 
and hermetically sealed. 

The undertaker in charge will be responsible for the execution of this order and 

must Present an affidavit as to the facts to the Local Registrar of the district in which 
death occurred on the official forms prepared for this purpose before receiving a transit 
permit. 
The body of any person dead of a non-contagious disease shall not be removed from 
the registration district in which death occurred by public conveyance or common carrier 
except under the following conditions First, wher the remains have been thoroughly 
embalmed and disinfected, or when shipped to such posnt as can be reached within 24 
hours after death, they shall be placed in a casket or coffin,,and “it” shall be encased in 
a strong outer box made of good sound lumber not less than seven-eighths of an inch 
thick, all joints must be ploughed, grooved and glued, top and bottom put on with cleats 
and cross-pieces, all put together with screws, to be tightly closed with white lead, 
asphalt varnish or paraffine paint and a rubber band placed on the upper edge between 
the lid and the box, and strong handles must be placed on each end and side of said 
box Second, when bodies are not embalmed or the destination cannot be reached within 
24 hours after death the coffin, casket or outside case must be metal or metal lined and 
hermetically sealed. 

The undertaker will be held responsible for the execution of these rules and must 
Present an affidavit as to the facts to the Local Registrar of the district in which death 
Occurred on the official forms prepared for this purpose before receiving a removal 
permit for said body. 

TRANSFERS IN TRANSIT.—When it may become necessary to transfer dead 
bodies 1n transit from one railway train to another, or from one railroad station to an- 
Other, or from railroad station to ferry, the affidavit of undertaker and permit of the 
Local Registrar accompanying the remains from point of original shipment shall in all 
cases be sufficient authority for such transfer 
_ DISINTERMENTS—No dead body shall be removed from its place of original 
interment except under the following conditions: 

PERMIT REQUIRED —No dead body shall be disinterred except a permit for 
the same be issued by the Local Sle of the district in which the disinterment is to 
be made, the fee for such permit shall be fifty cents, to be ps to the Local Registrar 
by the person making the application, who shall present to the Local Registrar the cor- 
rect name, date of death and cause of death for the body to be disinterred. 

Disinterment permits shall be delivered to the sexton or other person in charge of 

burial grounds in which the disinterments are to be made and be by him returned to 
the Local Registrar on Saturday of each week. 
_ All disinterments shall be void after the expiration of 72 hours from the date of 
issue and no disinterment shall be made between sunset and sunrise No disinterment 
shall be made ering une, July, August and September except by special permission of 
the Department of Health. 

CERTAIN DISINTERMENTS FORBIDDEN —No disinterment of any body 
dead of small-pox, anthrax, Asiatic cholera, relapsing fever, yellow fever, epidemic 
cerebro-spinal meningitis or cerebrospinal fever, scarlet fever, diphtheria or mem- 
braneous croup, shall be made within ten years from . Z the original burial 

. . + without the special permission of the Department of Health, and the graves 
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containing the bodies . .. +. Shall not be opened for any purpose within ten years 
hat ae date of original burial without the special permission of the Department of 
ealth. 


The remains of any dead body shall not be exposed to view after disinterment 


without the special permission of the Department of Health 

TRANSPORTATION OF DISINTERRED BODIES—The transportation by 
public conveyance or common carrier of any disinterred body is positively forbidden 
except the coffin or casket containing the same be metal or metal lined and Rermetically 
sealed or the outside case containing the same be metal lined and hermetically sealed 

FUNERAL DIRECTOR'S AFFIDAVIT.—An affidavit of the facts must be 
Presented by the “undertaker” in charge to the Local Registrar of the district in which 
the dssinterment 1s made and from which the body 1s to be transported, who will issue a 
proper permit therefor, and no disinterred body shall be so transported without such a 
Permit: 4 

_. Provided, That in cities and boroughs disinterment permits for bodies interred 
within their corporate limits may be 1ssued by the officials designated by the boards of 
health of such cities and boroughs, subject to the above rules and regulations, and the 
fees therefor was be regulated and disposed of by local ordinances. 

PENALTIES —Violations of the act, or of orders or regulations of the Depart- 
ment of Health, are punishable by a maximum fine of $100 and/or a maximum impris- 
onment of eee (Part of Sec 24, act of May 14, 1909 ) 

TIME LIMITS ON SUITS —Accounts, 6 years; notes, 6 years 

TOLL ROADS,—Funeral processions exempt from payment of toll, 


RHODE ISLAND 


BARBERS’ LAW, regulating right to follow occupation of barbering, exempts 
from its operation “undertakers” and persons engaged in preparing bodies for burial. 

CLAIMS AGAINST ESTATES —Necessary funeral charges take precedence 
over other claims 

CORONER LAW.—“No embalming fluid, or any substitute therefor, shall be 
injected into the body of any person supposed to have come to death by violence, unt} 
a permit in writing, signed by a medical examiner, has been obtained.” 

DEATH STATISTICS —Death certificate shall state the date of death, name and 
surname of deceased, the sex, color, and condition, whether single or married, age, 
occupation, place of death, place of birth, names and birthplace of parents, disease or 
cause of death, the name and relation to the deceased of the person furmshing such 
information, place of burial and the time of recording, so far as can be ascertained 
Still-births shall be recorded both as births and deaths, but separately from the records 
of both births or deaths 

The “undertaker” or embalmer who has charge of the body shall obtain and return 
to the town clerk or registrar a certificate of death upon a blank to be furntshed by 
the Secretary of the State Board of Health. The statement of facts relating to the 
disposition of the body shall be signed by the “undertaker” or person acting as such 

Any registered embalmer shall be an “undertaker,” and may act as such in any 
town or city in the state And the superintendent of any state or town asylum, hos- 
pital or similar institution, or any cemetery corporation, may act as “undertaker,” if he 
shall first register his name with the State Board of Registration in Embalming. No 
person shall act as “undertaker” or shall bury, deposit in a vault or tomb, cremate, or 
otherwise dispose of, or remove from any town or city in the state, the dead body of 
any person or Of any still-born child, except-uerbe a registered embalmer or “undertaker” 
registered as herein provided 

No person shall bury, deposit in a vault or tomb, cremate or otherwise dispose of, 
or remove from any town or city in the stvte, the dead bee of any person or of any 
still-born child, until a permit for burial or removal, or otlier disposition, shall have 
been properly issued by the town clerk or registrar of the town or city in which the 
death occurred. Special provision applies when a death occur3 in a state institution 
No burial or removal permit shall be issued until a certificate of death has been filed. 
When a dead body is transported into this state for burial, and death occurred outside 
of the state, the transit or removal permit 1ssued where the death occurred shall be 
accepted by the sexton or person in charge at the place of burial as a burial permit 

No sexton or person in charge of any premises in which interments, or entomb- 
ments, or other disposition of dead bodzes are made, shall irter or permit the interment, 
entombment, or other disposition of any such body unless it 1s accompanied by a burial 
permit to the place of interment, entombment or other disposition as herein provided 

““"Jndertakers” and others making returns of deaths as required by sections seven 


282 


and nine of this chapter shall receive twenty-five cents for each return thus made, to 
be paid out of the town or city treasury of the town or city where the death occurred. 

Every “undertaker,” etc, who shall wilfully or unreasonably neglect or refuse to 
perform any of the duties imposed on or required of him by this chapter, shall be fined 
not exceeding $20 nor less than $2 for each offense, one-half thereof to the use of the 
town im which the offense shall occur and one-half thereof to the use of the 
person who shall complam of the same. 

Every “undertaker,” etc., shall cause his name, residence and postoffice address to be 
recorded in the town clerk’s office of the town where he resides, 

EMBALMERS’ LICENSES.—Unlawful to embalm, or to hold oneself out as reg- 
stered embalmer, unless registered State Board of Registration in Embalming con- 
sists of three members who have had at least five years’ practical experience on their 
own account im embalming in the state. Three-year terms. Each member may receive 
$100 salary if receipts sufficient. Two regular meetings cach year, with such additional 
meetings as may be called by the Board Examination annually in Providence and other 
examinations may be held elsewhere Examinations to cover “the theory and practice 
of embalming, and such other relevant subjects as said Board may determine, Annual 
registration fee, $5 Applicant failing to appear at examination may appear at next 
mecting Re-examuination on failure to pass on payment of $3. Renewal registration 
fee, $3. Registration certificates revocable for “gross incompetency, for unprofessional 
conduct, or for other cause sufficient in the yudgment of said Board,” on notice and 
hearing of charges, subject to appeal to courts Apprentices to register with Board. 
Violation of act punishable by fine of not more than $100 and/or not more than two 
months’ imprisonment 

Boarp Recurations—Applications for registration must be upon blank 
form issued by Board, filled out, signed and sworn to by the applicant, and signed by 
a reputable person, residing in same city or town as applicant, certifying that 2 oe 
1s 21 years of age, of good moral character, and has obtained a common school educa- 
tion 

Applicant must have taken a regular course of instruction at a reputable school of 
embalming whose course is satisfactory to Board; or he must be a practicing embalmer, 
or he must hold a certificate of ‘a licensed embalmer” from another state whose ex- 
aminations are satisfactory to Board; and must have had not fess than one year’s work 
as a practicing embalmer. All! applications must be accompanied by a fee of $5 

Seventy-five per cent of examination answers, in a scale of 100, shall be required to 
entitle the applicant to registration Examinations for registration held at Providence, on 
the second [hursday of January and July of each year, and additional meetings may 
be held at such other time and place as the Board may determine. 

Every registered embaimer shall renew certificate before the first of January of 
each year, the fee for which $3 shall be paid not later than December rsth of the year 
designated upon the certificate which he holds Upon receipt of said fee a renewal 
card bearing the name, number, and date of expiration of his registration will be issued 
All registered embalmers must show card of renewal upon request of boards of health 
or persons authorized to issue permits 

Any person failing to renew registration shall appear before Board for re-exami- 
nation, to entitle him or her to registration. 

Board may refuse to issue or renew certtficates to persons who have by false and 
fraudulent representation obtained or sought to obtain practice in their profession, 
or who fail to Sen with laws, or who are guilty of i unprofessional or dishon- 
orable c.nduct, or of any violation of the rules of the state or local boards of health 
Board may revoke such certificates for any of such or other like causes on reasonable 
rs of the charge or charges against him, and an opportunity for a full hearing before 

oar 

Boards of health, city or town clerks, or other persons authorized to issue permits 
shall have a certified list of embalmers, compiled and furnished by the State Board of 
Registration in Embalming 

No transportation company operating in Rhode Island shall receive a body until it 
has been prepared by a registered embalmer 


INTEREST.—Legal rate, 6 per cent 
JURY SERVICE —Licensed “undertakers” exempt 


GFFENSES AGAINST BODIFS —Officer seizing body under color of legal 
process subject to fine of not more than $500 or imprisonment not exceeding six months 


TIME LIMITS ON SUITS —Accounts, 6 years, notes, 6 years 
TRANSPORTATION RULES —Sce Section 11 1n Part I of this book 
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SOUTH CAROLINA 


_. CLAIMS AGAINST ESTATES.—Funeral expenses and other expenses of last 
sickness, administration expenses have priority over other claims. Funeral expense 
claim has priority over judgment obtained in lifetime of decedent. (58 S. C 117; 

S. E. Administrator or executor bound to furnish decent funeral and one w 
provides reasonable funeral expenses under proper circumstances is entitled to reim- 
bursement through claim against the estate. (76 S.C. 7; 54 S. E. 8o1. 

CORONER LAW —“It shall be unlawful to embalm a dead human body when 
any fact within the knowledge, or brought to the attention of the embalmer is sufficient 
to arouse suspicion of crime in connection with the cause of death of the deceased 
until the permission of the Coroner or of a magistrate, if a coroner be not accessible, shail 
have first been obtained. Any person violating the provisions of this section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, shall be fined not less than 
$s0 nor more than $100.” 

EATH STATISTICS.—That the body of any person whose death occurs in the 
state shall not be interred, deposited in a vault or tomb, cremated or otherwise disposed 
of, or removed from or into any registration district or be held pending further dis 
sition more than eh tate after death, until a permit for burial, removal or other dis- 

sition thereof shall have been properly issued by the local registrar, sub-registrar (or 
1S deputy) of the registration district in which the death occurred. Provided, that in 
sparsely settled districts, or when it 1s impracticable to file a death certificate and obtain 

a burial or removal! permit, a aed may be buried or removed from such district without 
a permit, but a certificate of death shall be filed with the registrar within ten days. No 
such burial or removal pao shall be issued by any registrar until a complete and 
satisfactory certificate of death has been filed with him as hereinafter provided, except 
as above set forth; that when a dead body 1s brought into the state for burial, the 
transit permit which accompanies such body shall be filed with the local registrar of the 
district where burial or other hfe abt of which body takes place; and the registrar 
shall note date and place of burial on such permit, and forward same to the state regis- 
trar. No fee shall be required for the issue of burial or removal permits in this state. 

Other provisions of the law conform substantially to Paragraphs 2-5, 7, 8 of the 
form set forth as a standard for comparison in the chapter on Death Statistics in 
Part I of this book. 

EMBALMERS’ LICENSES —State Board of Embalmers consists of five ap- 
pointees of the Governor, including the President and the Secretary of the State Board 
of Health and three members of the South Carolina Funeral Directors’ and Embalmers’ 
Association. The three members serve rotating terms of three years each. If the 
Association fails to nominate three names for each appointment the Governor may 
appoint any suitable person. The three members must reside in the state and must 
have had at least five years’ experience in embalming and in the care and disposition 
of bodies Members removable for incapacity, misconduct or neglect of duty. Board 
must meet at least once a year and oftener if efficient discharge of duties so require, 
and may make rules. Members entitled to $5 for each day actually employed and five 
cents for each mile traveled while so sin Oi ; 

Every person desiring to engage in the practice of embalming shall make written 
application to the Board for a license, accompanied with a license fee of $10, and present 
himself or herself before the Board at a time and place fixed by the Board, and if the 
Board shall find, upon examination, that the applicant is of good moral character, 
possessed of skill and knowledge of embalming, anatomy and the care and disposition 
of the dead and has a reasonable knowledge of sanitation and the disinfection of bodies 
of deceased persons, and the apartment, clothing and bedding in cases of death from 
infectious and contagious diseases, and has attended a school of embalming of recog- 
mized standards and merits as determined by the Board, and taken a six months’ course 
therein and served with an embalmer holding a license from the duly constituted au- 
thorities of any state for three months, or has served six months under such em- 
balmer and taken a three months’ course in such school, the Board shall issue to the 
applicant a license. All persons recetving a license shall register the fact at the office 
of the Board of Health of the city, and where there is no Board of Health, with the 
Clerk of the Town, and, where there is no Clerk of the Town, with the nearest magis- 
trate, where it is proposed to carry on said practice, and shall display said license in 
a conspicuous place in the office of such licentiate: Provided, That the Board may 
issue license without such examination to persons licensed by any state wherein persons 
licensed by the State Board of Embalming of the State of South Carolina are per- 
mitted to practice embalming by virtue of such license and without the examination 
otherwise required by law; and Provided, That all licenses issued by the State Board 
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{ Embalming of this state shall terminate on the 3oth day of June of each year, but 
he be Seared on the day following by making payment of $r to said Board therefor. 
Practicing without license punishable by $5-$100 fine. 
INTEREST.—Legal rate, 4. per cent. 
TIME LIMITS ON SUITS.—Accounts, 6 years; notes, 6 years. — h 
TRANSPORTATION RULES.—Statute provides that the transportation of bodies 
dead of dangerous, contagious or infectious disease is absolutely forbidden, 
through, or out of the state, or any city or town, except on compliance with State Boar 
of Health ruies, which rules are to be approved by the Governor. 
For reference to additional local regulatrons, see Section t1 in Part I of this book. 
VIOLATION OF RULES OF BOARD OF HEALTH.—Fine of not more than 
$100 or 30 days’ imprisonment. 


SOUTH DAKOTA 


BURIAL, TRANSPORTATION, AND EMBALMING FLUID REGULA- 
TIONS —Board of Health rules: : : 

Regulation 215 The remains of the dead must be prepared for burial or shipment 
by a licensed embalmer. 5 >t ‘ 

eae ee 216. Railroads forbidden to receive body unless prepared by licensed 
embalmer. 

Regulation 217. In arterial embalming of bodies to be shipped not less than eight 
parts by weight of fluid to 150 pounds of body weight shall be used. In addition, in 
any case of contagious, infectious or communicable disease, the body should be washed 
and all orifices plugged with an absorbent material saturated with formaldehyde solu- 
tion, and not less than eight parts by weight of embalming fluid to one hundred and 
fifty parts of body weight shall be equally distributed by injection, one-half in the 
thorax and one-half in the abdominal cavity. In case of cancer, all exposed surfaces 
shall be firmly bandaged with a dressing of absorbent material saturated with the same 
embalming fluid. Eroded surfaces and discharging sinuses shal] be bandaged and 
dressed as directed for cancer. _ : ’ 

Regulation 218. All embalming fluids sold or used in South Dakota must contain 
formaldehyde gas in the proportion of five per cent by weight of the gas in every hun- 
dred parts by volume of the fluid, and must not contain any ingredients that interfere 
with the germicidal action of the formaldehyde. 

Such embalming fluids must not contain chloral, nor shall they contain arsenic, mere 
cury, zinc or other mineral pvisons. : 

Regulation 219. A list of ingredients in every embalming fluid sold or used in 
South Dakota must be on file in the office of the State Board of Health 

Regulation 220, Only licensed embalmers shall be permitted to take charge of the 
remains of one who has died of smallpox, scarlet fever, diphtheria, or other dangerous 
communicable disease. Such remains must be properly disinfected and inclosed in a 
tightly sealed coffin which shall not thereafter be opened The funeral of such person 
shall be strictly private, and in the removal of the remains for burial or other purposes 
only such vehicle shall be employed as is authorized by the local health officer. 

Regulation 221 No dead body must remain unburied longer than four days, 
unless embalmed by a licensed embalmer When death 1s due to any of the diseases 
specified in Regulation 220, the body must not remain unburied for more than twenty- 
four hours unless prepared for shipment as provided for under the transportation regue 
lations, in which event must begin within this time 

Regulation 222 All shipping permits must be signed by a licensed embalmer. A 
firm name must not be used in signing such permits unless all members of the firm are 
licensed embalmers 


For additional focal transportation regulations see the chapter on Trans 
Regulations in Part I of this book. : ieee 
. Seale AEN EAS eerie peal ia as soon as he 

las sufficient funds in his hands, must pay the funeral expenses, the expen 1 
sickness, and the allowance made to the family of the decedent” seopest ch let 

DEATH STATISTICS —Law gives supervision to State Board of Health, which 
makes rules. Burial and transportation permits required Violation a misdemeanor. 
Board regulations are substantially same as paragraphs 1-3, 5-9, of the stat.dard form 
of vial Statistics law to be found in the chapter on Death Stattstics in Part I of this 

) 


DISPOSAL OF BODIES, ETC ; OFFENSES.—The statut bi to di 
the manner in which his body shall be disposed of after death: “Subject Se ehthirined 
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dissection or preparation for transportation, every body must be decently buried within 
@ reasonable time Unauthorized dissection 1s a misdemeanor. Duty to bury devolves 
in the following order (1) Husband or wife; (2) 1f decedent was unmarried, duty 
rests on adult next of kin if able to defray expenses; (3) 1f decedent left no husband, 
wife or kin, duty rests upon coroncr or poor authorities. If person primarily bound 
neglects duty for more than reasonable time, it devolves upon next person specified. 
If all negtect, it devolves upon the tenant or owner of premises where death occurred. 
Neglect of this duty 1s a misdemeanor and one performing the duty in the neglectful 
person’s stead may recover treble the expenses incurred in making burial, The person 
bound to bury 1s entitled to custody of the body for that purpose except as against a 
coroner holding inquest Musdemeanor to detain body for debt, or to disturb a funcral 
or detain persons carrying or accompanying a body to place of burtal 

EMBALMERS’ LICENSES —State Board of Embalmers consists of the Presi- 
dent and Secretary of the State Board of Health, and three practical and practicing 
embalmers, one of whom shall be a resident of the Black Hulls sectton, each to hold 
for the term of three years, or until their successors are appointed and qualified. All 
appointments made by the Governor from nominations of six or more qualified cand:- 
dates to be filed by the South Dakota Funeral Directors’ Association. The members re- 
ceive no salary, except the Sceretary, who shall receive $50 per year, but actual travel- 
ing and necessary expenses of the members shall be paid out of its receipts 

Such board shall meet at least once a year, and may also hold special meetings as 
frequently as the proper and efficient discharge of its duties shall require, at a time and 
Place to be fixed by the rules and regulations of the Board, and the rules and regula- 
tions of the board shall provide for the giving of timely notice of all meetings to every 
member of the Board and to all applicants for license 

The Board, or such number thereof as 1t may designate, shall examine candidates 
for licenses on the subjcct of embalming and the care, disposition and preservation of 
deceased persons, also on the subject of sanitation for the prevention of the spread of 
infectious and contagious diseases, in accordance with the rules of the State Board of 
Health; at least once each year an examination shall be held im the Black Hills, 1f appli- 
cants there residing shall request it, such Board shal! adopt such rules and regulations 
for the disinfection of dead bodies, their bedding, clothes and surroundings as it shall 
think proper, and shall cause such rules to be made known to every person engaged in 
the profession of embalming and the business of undertaker, it being intended that 
this Board shall be an aid to the State Board of Health 

Every person who desires to practice the profession of embalming bodies dead of 
any infectious or contagious disease, or prepare for shipment any such body, shall appear 
before the Board or a member thereof designated, for examination as to his knowl- 
edge of embalming, samttation, preservation of the dead, disinfection of a deceased 
person and the apartments, bedding, clothing, excreta and anything likely 
to be affected in case of death from infectious or contagious disease, in accord- 
ance with the rules and regulations of the State Board of Health, such examination 
shall be in writing and all cxamination papers shall be kept on record by such State 
Board of Embalmers, and 1f the applicant be of good moral character and passes a 
satisfactory examination, such Board shal! issuc to such applicant, on payment of $5. 
a license to practice embalming for one year. If the applicant destres a renewal of suc 
license, such Board shall grant it except for cause, and the annual fee for renewal of 
license shall not exceed the sum of $3 

Violation of law punishable by $50-$500 fine and/or nor more than one year’s im- 
prisonment 

Boarp oF HEALttH RECULATION.—Regulation 214 Funeral director or embalmer 
desiring to qualify as competent to prepare a body for burial or transporta- 
tion shall asay to the State Board of Health for a license, stating the name of the 
applicant in full, age and place of residence, and be endorsed by a licensed embalmer 
and two registered physicians of good repute as to the appficant’s general standing. 
The examination shall consist of (a) A_ written. examination of not less 
than fifty questions upon Anatomy of the principal organs of the body, 
10 questions; the cavities of the human body, 5 questions; arterial — and 
venous system, 10 questions; the blood and discolorations, 5 — questions; 
arterial and cavity embalming, fo questions, bacteria and disinfection, 6 questions; trans- 
portation rules, 4 questions The appltcants must attain a proficiency of 75 per cent on 
the entire examination 

INTEREST —Legal rate, 7 per cent 

TIME LIMITS ON SUITS.—Accounts, 6 years, notes, 6 years. 
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TENNESSEE 


CLAIMS AGAINST ESTATES.—Funeral bills have priority over other debts of 
an estate subyect to expenses of administration. It has been decided by the local courts 
that a suit of burial clothes worth $53 was a proper charge against an estate where there 
was no proof of extravagance considering the condition of the estate, In the same case 
(2 Tenn Chancery Reports, 369) it was decided that an administrator properly may be 
charged with reasonable funeral expenses, incurred prior to his appointment, by a 
friend of decedent In another case, it was decided that personal representative of an 
insolvent estate was entitled to reimbursement out of the proceeds of real estate on 
account of funeral expenses as against debts not constituting liens against the estate. 

CORPORATIONS may be formed ‘to carry on the business and trade of mer- 
chants, including that of undertakers and funeral directors” +3 

DEATH STATISTICS —Law substantially accords with pronsions set forth as 
standard in the chapter on Death Statistics in Part I of this boo , 

DISINTERMENTS —Unlawful to disinter body dead of yellow fever within 
fifteen months after death or when temperature 1s above freezing ' 

EMBALMERS’ CHARGES —An act passed in 1909 provides “that said Board 
of Embalmers shall establish a price of not more than, and no persons engaged in em- 
balming shall make a charge of more than, $15 for embalming a body in any incor- 
porated town or city in this state, and not more than $20 for embalming any body out- 
side of any incorporated town or city, and that no larger fees than herein set out shall 
be collectible either in law or equity” But a rule of the Board, as revised in 1921, pro- 
vides. “The price to be charged by embalmers for services rendered in the embalming 
of bodses be left as a matter to be arranged by contract between the embalmer and the 
person for whom said services are rendered ” 


NOTE.—It may well be that the act referred to is generally treated as an unconstitutional 
Sila to hmit the power to contract for payment of such compensation as may be mutually 
satisfactory 


EMBALMERS’ LICENSES —State Board of Embalmers consists of a member of 
the State Board of Health and four practical and practicing embalmers, one of which 
four is to be selected from the western part of the state, one from the eastern and two 
from the middle Appointments by Governor for rotating four-year terms Members 
must be residents of state and four of them must have had five years’ practice as em- 
balmers Removable for neglect of duty, incompetency, or improper conduct Mem- 
ree receive $5 per day for actual service and railroad fare. Board fixes salary of 

ecretary. 

Examinations to be held at least once a year, and oftener if duties require. Thirty 
days’ notice to be given. Board shall examine all applicants for license to practice 
embalming, and determine whether or not such applicants possess the necessary qual- 
fications to properly embalm dead human bodies; and 1f, upon such examination, said 
Board shall determine that such applicant is properly qualified to embalm dead human 
bodies, 1t shall grant a license to such person to embalm dead bodies, 

License to be registered with local Board of Health and displayed in place of 
business, and is revocable by the Board for violation of the embalming act, or rules, 
subject to review by the courts 

Violations of act punishable by $25-$s50 fine and imprisonment at discretion of court. 

Licenses renewable annually on payment of $2 fee 

Licenses issued in_ other states to be recognized if requirements of such states 
equivalent to those of Tennessee 

Boarp Rutes.—Application for license to be made on blanks furnished by 
Board, showing name, age, color, residence, place of business, etc, and to be accom- 
panied by $10 fee They must show that they are persons of good moral character, 
and that they have practiced embalming for at least three years, or that they have had 
at least three years of practical instruction in embalming and disinfecting under 
@ licensed embalmer, or two years’ such instruction and hold a diploma from 
2 reputable embalming school, and must atta a proficiency of at least 
75 per cent on examination, Examinations held the first Wednesday in January, April, 
July and October Apphcant failing to pass may receive return of fee or stand another 
examination within two years 

Applicant must have asststed in embalming at least 25 bodies and may be licensed 
without apprenticeship if he holds a diploma from an embalming school of a year’s 
course of 26 weeks (solid time) under the proper precautionary conditions He must 
pass a Practical examination upon a cadaver if one can be provided, and shall be en- 
dorsed by a licensed embalmer of at last three years’ experience and by two registered 
physicians He must pass a written examination of not less than 50 questions on fol- 
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lowing subjects: Anatomy, ro questions, cavities, §; arterial and yeonus system, 10; , 
blood and discoloration, §; arterial and cavity embalming, 10, disinfection and sani- 
tation, 6; transportation rules, 4. Also an oral examination of not less than 25 ques- 
tions on: Embalming, 15; contagious and infectious diseases, 4; disinfection, 6. 

Licenses expire May 30, and must be renewed within previous 30 days. No right 
to practice pending renewal. Lapsed licenses renewable within three years on pay- 
ment of back fees 

Unlicensed persons not to practice embalming unless under personal supervision 
of licensed embalmer present during entire operation 
_ _.“Embalming” 1s defined according to the definition appearing in Part I of this book 
in the chapter on Empalmers’ Licenses, 

Licenses revocable for lack of good moral character, malpractice, gross or willful 
professional neglect, violation of Jaw or rules, withholding from Board knowledge of 
another practicing without license, etc 

INTEREST —Legal rate, 6 per cent 

TIME LIMITS ON SUITS —Accounts, 6 years; notes, 6 years. 

TRANSPORTATION RULES.—See Section 11 in Part I of this book. 


TEXAS 


CLAIMS AGAINST ESTATES —Funeral bills take priority over other claims. 
Presentment within sixty days after letters of administration or letters testamentary 
issue requircd in order to give priority over exemption and widow’s allowance nghts 

CORPORATIONS may be formed “for conducting the business of undertaker 
and embalmer.” 

DEATH STATISTICS.—“Every person acting as undertaker shall file with the 
proper registrar a certificate of death and all persons furnishing a coffin or box in 
which to bury the dead shall be deemed undertakers.” Death certificate required 1s 
substantially same as standard form set forth in the chapter on Death Statistics in 
Part I of this book. 

Requirement for permits for burial, removal and transportation of bodies is made 
substantially same as provided in Paragraph 1 of the standard Vital Statistics Law 
set forth in the above-mentioned chapter of this book, excepting that the Texas pro- 
vision daes not apply to counties of less than 2,000 population. 

“In case of death (including still-births) in which acy undertaker buries the dead 
or assists at such burial, st shall be the duty of such undertaker to accurately and properly 
fill out the death certificate as provided by the State Registrar, in so far as regards the 
‘personal and statistical particulars,’ and further, he shall obtain from the physician or 
coroner the answers to questions under the heading of ‘medical particulars’ of the death 
certificate; said death certificate to be mailed or handed in by the undertaker to the county 
registrar within five days after said death occurs; provided, that in case the undertaker 
cannot communicate with the physician or coroner within the five days specified, he 
shall mail the death certificate to such physictan or coroner as accurately and properly 
filled out as possible, for such physician or coroner to complete the ‘medical particu- 
lars’ of the death certificate, in which event the aforesaid physician or coroner shall 
make report to the proper registrar.” 

“Undertaker” must report to State Registrar physician, coroner, superintendent or 
person in charge of hospital, on neglect or refusal to make proper certificate. 

EMBALMERS’ LICENSES—State Board of Embalming consists of five ap- 
pointees of the State Health Officer, serving rotating two-year terms They must be 
“practical embalmers having experience in said business and the care of the disposition 
of dead human bodies,” and citizens of the state They are removable “for neglect of 
duty, incompetency or improper conduct.” 

The Board is empowered to prescribe a standard of efficiency as to those engaged in 
the practice of embalming, to meet at least once a year and oftener as proper discharge 
of duties require Fifteen days’ notice of meetings must be published in at least three 
daily newspapers published in different towns and cities. : Pe 

One desiring to engage in the practice of embalming must apply in writing to the 
Board and pay a $r1o license fee “If the Board shall find upon examination that the 
applicant is of good moral character, possessed of the knowledge of the venous-arterial 
system, the location of the heart, lungs, bladder, womb, and other organs of the human 
body and the location of abdominal, pleural and thoracic cavities, location of the carotid, 
brachial, radial, ulnar, femoral and tibial arteries, a knowledge of the science of em- 
balming and the care and disposition of the dead, and has a reasonable knowledge of 
sanitation and the disinfection of bodies of diseased persons and the apartment, clothing 
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and bedding, in case of death by infectious or contagious diseases, the Board shall issue 
to said applicant a ticense as a duly licensed embalmer.” r ; ; 

License must be registered with the county clerk and conspicuousiy displayed in 
place of business, he 

Licenses are renewable on payment of $5 fee, and are revocable “for good and 
epee subject to the right of appeal to the state health officer, whose decision 
shall be final” é 

Members of Board are entitled to a per diem of $5 and expenses, 

Practice by unlicensed embalmers prohibited. Fine, $50-$100. 

Boarp Ruies.—Two examinations a year. Applications to be made on forms 
provided by Secretary of Board, showing name, age, residence, time actively engaged in 
undertaking business as proprietor or employce, and practical instruction had in em- 
balming. Applications must be in hands of Secretary thirty days before examination 
meeting, Applicant,must be at least 21 years old and have embalmed or assisted in 
embalming at feast 25 bodies, must be of good moral character and be recommended 
by a licensed embalmer of Texas, must have had two years’ practical experience in 
embalming under licensed embalmer, or eighteen months of such experience and six 
weeks’ course in a recognized school of embalming, or one year’s experience and a ten 
weeks’ course, or a twenty-six weeks’ course without such experience “No cer- 
tificate of a correspondence school will be accepted” Applicant failing to appear at 
examination may appear at next on giving good excuse, but not entitled to further 
consideration on failing to appear at next examination. 

Applicant must pass a written examination on: : 

Anatomy of the principal organs of the body, the cavities of the human body, 
arterial and venous system, blood and discoloration, bacteriology, chemistry of em- 
balming, disinfecting and disinfectants, transportation laws and rules, and arterial and 
cavity embalming; and an oral examination on embalming special cases, contagious and 
infectious diseases, shipment of dead bodies; and a practical examination upon a 
cadaver. The applicant shall receive an average grade of at least 75 per cent each in 
written, oral and practical demonstration before a license shall be granted. 

Licenses expire Mzy 31. May be renewed within six months, and afterwards on 
a showing of practice in meantime in another jurisdiction and payment of renewal fees 
back to expiration of old license. In other cases re-examination necessary. No right 
to practice pending renewal of license. One other than licensed embalmer may not 
practice embalming in any of its branches unless ]1censed embalmer be present, directing 
entire operation. “Embalming” is given the standard definition appearing in the 
chapter in Part I of this book on Embalmers’ Licenses 

Licenses revocable for lack of good moral character, gross or willful malpractice, 
violation of laws or rules governing disposition of dead bodies, false certificates, etc. 

Duplicate licenses obtainable for $2 

INTEREST —Legal rate, 6 per cent. 

JURY SERVICE.—Undertakers” exempt. 

OFFICIAL LECTURES.—State Board of Embalming required to provide for 
holding at time and place of annual meeting of Texas Funeral Directors’ and Em- 
balmers’ Association “a course of lectures on the latest and improved methods of 
embalming,” and every Texas licensed embalmer is required to attend at least once in 
three years, Notice to be mailed to each licensed embalmer 30 days before meeting. 
Licenses may be revoked for nonattendance and re-examination required as condition 
to reinstatement of license Excuse for, nonattendance must be in form of affidavit 
mailed to Secretary at least ten days before meeting In case of sickness, doctor’s cer- 
tificate required, showing nature of illness Nonresidents not required to attend, 1f 
licensed in their own state. Embalmers attending meeting must register, or be counted 
absent. Certificate issued to those attending Presidents and secretaries of Board and 
of Association constitute board for selection of lecturers. 

TIME LIMITS ON SUITS —Accounts, 2 years; notes, 4 years. 

TOLL ROADS free to persons going to and from funerals 

TRANSPORTATION RULES.—See Section 11 in Part I of this book. 


UTAH 

CLAIMS AGAINST ESTATES —Exccutor or administrator must pay funeral 
expenses as soon as he has sufficient funds Executor may pay before qualifying 

DEATH STATISTICS.—Vital Statstics Law embodies provisions essentially the 
same as those set forth in paragraphs 1-5, 7-9, of the standard form of law mentioned 
in the chapter on Death Statistics, which see. 
_. EMBALMERS’ LICENSES.—Embalmers and embalmers’ apprentices must reg- 
ister with the State Department of Registration. “Either the embalming of dead human 
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bodies or the preparation for transportation of human bodies dead of a contagious 
or infectious disease constitutes the practice of embalming” To receive a certificate 
as registered embalmer one must be at least 21 years old, of good moral character and 
temperate habits, a graduate from the eighth grade of a common school approved by 
the Department, or who has completed an equivalent course of study, as determined by 
examination, a graduate of a school of embalming approved by the Department and 
requiring a six months’ course He must have studied embalming in Utah under a 
registered embalmer for at least one ycar as a registered apprentice But time spent 
in embalming study under a licensed embalmer in another state may be credited Ap- 
plicant must also pass an examination, One may be registered as an apprentice 1f at 
least eighteen years old, of good moral character and of temperate habits, and a grad- 
uate from the eighth grade of an approved common school or who has completed an 
equivalent course of study as shown by an examination Applications made on blanks 
furnished by Department The Department shall hold examinations of applicants for 
registration as embalmers at such times and places as 1t may determine. The examuina- 
tion may include both practical demonstrations and written and oral tests, and shall 
embrace the subjects of anatomy, sanitary science, and the care, preservation, embalm- 
ing, transportation, and burial of dead human bodies. The Department may, by rule, 
prescribe additional subjects for examination 

Certificates must be displayed in place of business, and are renewable on or before 
January 1 and expire February 1, 1f not renewed during January Embalmer retiring 
from practice for not more than five years may renew by paying all lapse renewal fees, 
except that if he has practiced in another jurisdiction in the meantime he may renew 
his certificate by paying a $10 fee Certificates denied or revoked for conviction of 
fclony, fraudulent misrepresentations in applying for certificate, or in practicing, etc.; 
practicing with knowledge of having an infectious or contagious disease; habitual 
drunkenness or use of drugs; or second violatioh of laws pertaining to duties, At least 
20 days’ notice of charges must be given and a public hearing had. 

One licensed in another jurisdiction may be licensed without examination if at 
least 21 years old and if the requirements for licensing in such other jurisdiction were 
substantially equivalent to those in force in Utah. 

Violations of act punishable by $25-$200 fine. 

INTEREST —Legal rate, 8 per cent. 

TIME LIMITS ON SUITS —Accounts, 4 years; notes, 6 yeats. 

TRANSPORTATION RULES—“The State Board of Health shall make all 
needful rules and regulations for the transportation of dead bodies, and such rules and 
regulations shall, so far as shall be deemed practical, be in conformity with similar 
rules and regulations now in force in other North American states and provinces.” 

For reference to additional local regulations, see Section 11 in Part I of this book. 


VERMONT 


CLAIMS AGAINST ESTATES —Necessary funeral expense bills have priority 
over other claims. A new law provides that “Whenever a person dies while under 
guardianship, the guardian may pay so much of the burial expenses as he is able from 
the funds in his hands, and make final settlement with the probate court.” 

CORONER LAW -—A person shall not embalm and introduce any fluid into a 

dy of a person who has died under suspicious circumstances or where a criminal 
cause of death is suspected, untif after a legal investigation has determined the facts; 
but it shall be the duty of an embalmer forthwith to report any such case to the local 
health officer, or a majority of the board of selectmen, and obtain permission to embalm 
the body No person shall embalm or introduce any fluid into a human dead body 
unless he is a registered or licensed embalmer or performs such act by the direction of 
an embalmer 

DEATH STATISTICS AND TRANSPORTATION REGULATIONS —A dead 
body of a human being shall not be buried, entombed or removed from a town, or 
otherwise disposed of, without a certificate of permission issued and signed as herein- 
after provided, by the health officer or deputy health officer and, in case of their absence, 
by the town clerk The physician who 1s last in attendance upon a deceased person 
during his last illness, shall immediately fill out a certificate of death which shall con- 
tain all the facts indicated in the form prescribed in the following section Death certifi- 
cate is substantially in same form as standard form set forth in the chapter on Death 
Statistics in Part I of this book When a person dies without medical attendance, the 
head of the household where the death occurs, or the next of kin shall immediately 
notify the health officer, if there 1s one, otherwise a member of the local board of 
health where such death occurred, who shall, after proper investigation, and, 1f deemed 
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necessary by him, after an autopsy to determine the cause of death, rssue a certificate 
of death F 

If the certificate of death issued under this chapter states that the cause of death 
was smallpox, varioloid, Asiatic cholera, typhus fever, scarlet fever, scarlatina, diph- 
theria, or bubonic plague, such certificate must be filed with the health officer, 1f there 
1s one, otherwise with some member of the local board of health. Whenever a dead 
body 1s brought into this state for burial or entombment accompanied by a removal 
permit issued under the Jaws of the state from which such body is brought, such permit 
shall be received as sufficient authority for burial; but 1f not accompanied by such per- 
mit, the person in charge thereof shall apply to the health officer or clerk of the town 
in which such body is to be buried for a burial permit, and said officer or clerk shall 
issue such permit when furnished with such information as is required by the law of 
this state as to the identity and cause of death of a person dying in this state. If it 1s 
desired to bury, entomb or otherwise dispose of a dead body within the limits of a town 
where the death occurred, the certificate of permission shall state panty the time, 
place and manner of such burial, entombment or disposition; and, 1f it 1s desired to . 
remove a dead body from the town where the death occurred, the certificate of per- 
musston shall contain the essential facts contained in the certificate of death on which 
it is issued, and shall accompany the body to tts destination, and may be accepted as a 
permut for burial or entombment by a sexton or other person having the care of a ceme- 
tery, burial ground, tomb or receiving vault. A person who buries, entombs, transports 
or removes the dead body of a human being without a certificate of permission so to do, 
or in any other manner or at any other time or place than as specified im such certificate, 
si bemmpyscuss not more than one year or fined not more than $soo nor less than 

10, or both. 

A person desirous of disinterring or removing a body from one cemetery to another 
cemetery or to another part of the same cemetery or from a tomb or receiving vault else- 
where, shall first obtain a written permit from the health officer, if there ts one, other- 
wise from the board of health of the town where such ‘dead body is interred or en- 
tombed Such permit shall state specifically where such body 1s to be buried or en- 
tombed and the time and manner of its removal A health officer or other person 
issuing such a permit shall make it in duplicate, one copy of which shall be delivered 
to the person having charge of the cemetery or tomb whence the body 1s to be taken 
and the other shall be delivered to the person having charge of the cemetery or tomb 
whereui it 1s desired to place the body 

sexton or other person having the care of a cemetery, tomb or receiving vault 
shall not receive or permit the burial or entombment of a dead body, or the remains 
thereof, in the cemetery or tomb of which he has charge, or the removal of a body there- 
from, until there 1s delivered to him a certificate of permission issued in accordance with 
these provisions 

Vermont Public Acts, 1923, p 74, provides that “The town clerk of each town shall 
receive all certificates of deaths occurring within his own town, and shall! issue burial 
permits and receive fees therefor as provided by sections 3801, 3808, 3811, 3812, 3813, 
3814, 3819 and 3820 of the general laws; provided that burial permits in cases of deaths 
from communicable diseases shall not be 1ssued by a town clerk except in accordance 
with instructions issued by the local health officer or the state board of health and to 
be kept on file by the town clerk” 

For reference to additional local regulations, see chapter on Transportation Regu- 
lations m Part I of this book 

DISPOSAL OF BODIES OF POOR—As amended in 1923, General Laws, 
sec 6097, now provides that “An overseer of the poor of a town or a superin- 
tendent of a public institution may procure the services of a licensed embalmer or under- 
taker who shall care for the body of a person who dies within such town or public insti- 
tution, and whose body 1s subject to burial at public expense, until the friends, relatives or 
overseer have determined its final disposition and for such services, fees not to exceed 
$15 shall be chargeable to the persons making final disposition of the body When re- 
quested in writing by a practicing physician, resident of this state, such overseer or 
superintendent shall deliver such body to him to be used by him for the advancement of 
anatomical science Such a body shall not be delivered, 1f the deceased, during his 
last sickness, made request for the burial of his body, nor 1f a person claiming to be akin 
to the deceased and satisfying such overseer or superintendent thereof, shall, within 
48 hours after such person’s decease, require such body to be buried, nor 1f the deceased 
was a stranger or traveler who died suddenly and before making himself known nor if 

e had served in the army or navy of the United States” 

EMBALMERS’ LICENSES —State Board of Examiners of Embalmers consists of 

three members appointed by the Governor and serving rotating terms of six years each, 
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one being a practicing physician and two being practical embalmers of at least five 
years’ experience Members removable for neglect of duty, sncompetency or miscon- 
duct Examinations shall be held at least once a year if there are applicants, and oftener 
if efficient discharge of duties require. 

: Applicat for a license to engage in the business of embalming shall file his appli- 
cation 60 days prior to the examination, with a $10 examination fee. The application 
shall show the name, restdence, and proposed place of business, and state the times 
and places where he has been en aged or employed as an embalmer, or as an assistant, 
and shall be accompanied by an affidavit of two reputable embalmers that the applicant is 
more than 21 years old, 1s of good moral character, and that, unless actually engaged in 
the business as registered embalmer, he has served as assistant for at least two years 
prior to the date of his application | ; 

xaminations in writing, relating to embalming and undertaking, sanitation, preser- 
vation of bodies, disinfection requirements in case of infectious and contagious diseases, 
etc. Such oral examination as may be deemed esters | may be conducted. If apph- 
cant passes and is found to be of good moral character he may be licensed on payment 
of $10 license fee 

icenses revocable for cause, after notice and hearing. 

censes must be renewed annually on or before Dec. 31 by paying to the secretary 
of the board of embalmers a fee of $2 Secretary must notify all registered embalmers 
on or before Dec. 15, by mail, that their licenses expire Dec. 31 If license 1s not re- 
newed as required before April 1, which it may be on payment of a $4 fee, the license 18 
forfeited, but may be reinstated on payment of a $10 fee. Registered embalmer must 
exhibit receipt for license fee 1f requested by board of health or person authorized to 
issue burial or removal permits The secretary of the board of embalmers shall fur- 
nish annually to all city and town clerks a certified list of all licensed embalmers 
Licenses must be registered with the clerk of the town or city in which business is 
conducted. : 

Unhicensed person practicing embalming subject to $50-$100 fine This law does no* 
prevent employment by registered embalmer of unlicensed assistants in his presence 
and under his direction, except in cases of infectious and contagious diseases, which 
cases shall be cared for only by a licensed embalmer, or under the immediate personal 
direction of the Health Officer 

INTEREST.—Legal rate, 6 per cent 

TIME LIMITS ON SUITS.—Accounts, 6 years; notes, 6 years (14 years if wit- 


nessed). 
VIRGINIA 


CLAIMS AGAINST ESTATES —Funeral bills and administration expenses have 
priority over other claims 

CORONER LAW —Unlawful to embalm body when facts arouse suspicion of 
crime causing death, unless permitted by coroner, or justice of peace 1f there be no 
coroner Violation fiendaliabte by $25-$100 fine 


DEATH STATISTICS —State Board of Health supervises. Law contains pro- 
visions substantially the same as those contained in paragraphs 1-5, 7, 8, of the standard 
form of vital statistics law, as set forth in the chapter in Part I of this book on Death 
Statistics. It 1s provided that in sparsely settled districts, or when it 1s impracticable to 
file a death certificate and obtain a burial or removal permit, a body may be buried 
or removed without it, but a death certificate must be filed within ten days, and such 
sparsely settled districts are to be designated by the secretary of the county board of 
health Burial or removal without permit punishable by $1-$10 fine; other violations by 

-$100 fine 
= ae dealer, carpenter, or other person who shall self a coffin for the burial of a 
dead person, shall deliver to the purchaser a certificate of death filled out as completely 
as possible, and instruct the purchaser, that after supplying any omitted information 
either statistical or medical, to deliver the certificate to the local registrar of the district 
in which the death occurred, and obtain from him a burial or transit permit before 
interment, removal, or other disposition of the body 1s made 

If for good reason the doctor's or coroner’s certificate of death, or that of the 
person acting as coroner, cannot be obtained, the purchaser or person acting as under- 
taker shall file with the local registrar a provisional certificate of death upon which 
the registrar shall issue a burial or transit permit on condition that a completed certifi- 
cate ot death will be filed within ten days with the registrar of the distnct in which the 
death occurred. ; ; 

Each dealer, carpenter, or other person selling coffins shall furnish the State Regis- 
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trar at the end of each month, a list of sales for the month, of coffins in cases in which 
death certificates have not been filed with the local registrar. 

EMBALMERS’ LICENSES — State Board of Embalming consists of five mem- 
bers serving rotating five-year terms and appointed by the Governor. Except to fill 
vacancy, appointment must be made from three names presented by Virginia Funer 
Directors’ Association, if nominations be made by June 15. Members must be residents 
and have had at least five years’ practice in embalming and 1n the care and disposition 
of the dead. Removable for declect of duty, incompetency, or improper conduct. One 
member 1s to be appointed to State Board of Health by the Governor. 

Meetings to be held at least twice a year, and oftener if proper discharge of dutses 
80 require. Board empowered to make rules regulating the practice of embalming 

One desiring to practice embalming must apply in writing to the board and pay 
a $5 license fee, and appear before the board, at a time and place to be fixed If the 
board finds on examination “that the applicant is of good moral character, possessed 
of skill and knowledge of said science of embalming, and the care and disposition of 
the dead, and has a reasonable knowledge of sanitation and the disinfection of bodies 
of deceased persons, and of the apartment, clothing and bedding in case of death from 
infectious diseases,” a license shall issue License.to be registered with the local Board 
of Health, or if none, with the Clerk of the Circuit Court, and to be conspicuously dis- 
played in place of business. 

Licenses renewable annually on payment of $2 fee, unless rules or laws have been 
violated Refusal of renewal reviewable in Corporation Court of city or Circuit Court 
of county. Board may suspend license for gross incompetency, dishonesty, or any act 
derogatory to the standing of the profession; but the party affected shall have the 
tight of appeal to the Corporation Court of the city, or Circuit Court of the county, 
as the case may be, in which he resides. The board may recognize licenses issued 1n 
other states to practice embalming, under such requirements and regulations as may 
be prescribed by the board. 

Unlicensed person practicing, or pretending to practice, embalming, by arteriai or 
cavity treatment subject to $50-$100 fine. 

INTEREST.—Legal rate, 6 per cent. 

JURY SERVICE —Licensed undertakers exempted 


TIME LIMITS ON SUITS —Accounts, 3 years; notes, not under seal, 5 years; 
notes under seal, 10 years. 
TRANSPORTATION RULES —See section 11 in Part I of this book 


WASHINGTON 


BURIAL REQUIREMENTS, ETC.—Bodies required to be buried or cremated 
within a reasonable time, except as dissection may be authorized by law as will or by 
next of kin, etc., to ascertain cause of dea 

CLAIMS AGAINST ESTATES —Funeral bills in such amount as court may 
order have priority over other claims. 

DEATH STATISTICS —State Board of Health Supervises. Provisions are made 
substantially same as contained in Paragraphs 1-9 of the standard form of Vital Sta- 
tistics Law as set forth in the chapter 1n Part I of this book on Death Statistics, 
which see. 

_ EMBALMERS’ LICENSES —Issued by State Department of Licenses. Examina- 
tions by committee. Applications to be made on forms furnished by department. Prac- 
tice of embalming by unlicensed persons forbidden Preparation of body to preserve 
same for more than 30 hours after death, or preparing remains for shipment by railway 
or other public conveyance between points within the state or between any points in the 
State and points without the state, shall be construed as practicing embalming within the 
meaning of this act Examinations at least once each year, of which ten days’ notice 
18 to be given applicants, Examination fee, $5 Examination covers’ Anatomy, sanitary 
Science, the care, disinfection, preservation, transportation and burial or other final 
disposition of the remains of deceased persons, and the rules and regulations of the 
State Board of Health relating to quarantine and communicable diseases Applicant 
shall also demonstrate his proficiency as an embalmer by operations on cadaver. The 
average rating required to pass shall be fixed by the board prior to the examination, 
and the board having been satisfied that he has the reqmsite qualifications to practice 
the occupation of embalmer, a certificate of registration shall be issued authorizin 

him to practice said occupation until December 31 of that year Upon the issuance o 

certificate applicant shall pay a further fee of $500 Applications for renewal of 
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licenses must be filed with the secretary of the said board on or before December 3! 
of each year, and shall be accompanied by a renewal fee of $1 00 

App icant shall have attained the age of 21 years and have had not less than two 

asst experience under a licensed embalmer in this state, or in lieu thereof shall have 

ad a practical experience of not less than one year under a licensed embalmer and 
shall have completed a regular course of instruction in a recognized school of embalm 
ing. Application to be accompanied by certificate of good moral character, signed by : 
three responsible citizens, one of whom shall be a licensed embalmer who has known 
applicant at least one year. . 

Department may revoke license if the holder has been guilty of drunkenness or has 
been convicted of crime or who has obtained license by false or fraudulent representa- 
tion, or who has been guilty of immoral or unprofessional or dishonorable conduct, or : 
of wilful or repeated violation of rules or regulations or of doing work in an insanitary 
or filthy manner: Provided, That before license shall be revoked the holder shall have 
notice in writing of the charges against him and shall, not less than ten days after the 
service thereof, be given a public hearing and full opportunity to produce testimony in 
his behalf and to confront the witnesses against him. Any person whose certificate has 
been so revoked may, after the expiration of 90 days upon application have the same 
re-issued upon satisfactory showing that disqualification has ceased. 

Any licensed embalmer who shal] prefer charges against any other licensed em- 
balmer shall deposit a sum sufficient to cover the probable expense 1n hearing su 
charges and in case the charge be substantiated in whole or 1n part, such deposit shall 
be returned to the complaimant; but if such charge be not substantiated in whole or in - 
part the board shal! retain a sum sufficient to reimburse it for the expense incurred, and ‘ 
return the balance, 3 

The department shall recognize licenses issued to embalmers under laws of any 
other state board having similar requirements Provided, That if such state recog- 
mies licenses issued by this state, licenses issued by such other states may be deemed 
sufficient evidence of qualifications of the holder thereof without further examination, 
and the holder of such license shall be entitled to have a license issued to him upon the 

ayment of the sum of $10.00. License and renewals to be registered in the office of the 
ocal board of health a 

Any person who violates any of the provisions of this act, or any of the rules or 
regulations prescribed by authority of this act, shall be punished by a fine of not less 
than $10.00 nor more than $100.00, or be imprisoned in the county jail not less than ten 
days nor more than ninety days, or both. 

INTEREST —Legal rate, 6 per cent. 

OFF 3NSES AGAINST DEAD.—A misdemeanor to detain a body for debt or to 
obstruct one carrying or accompanying the same to place of burial or cremation. 

TIME LIMITS OF SUITS —Accounts, 3 years, notes, 6 years, 

TRANSPORTATION RULES.—See section 11 in Part I of this book. 


WEST VIRGINIA 


CLAIMS AGAINST ESTATES —Executor may provide for decedent's burial 
and pay funeral expenses before qualifying. Funeral expenses and administration 
expenses have priority over other charges against estate. 

DEATH STATISTICS —Law of 1921 contains provisions substantially same as 
those set forth in Paragraphs 1-5, 7, 8, of the form of Vital Statistics law set forth 
as a standard for comparison in the chapter on Death Certificates in Part I of this book. 

EMBALMERS’ LICENSES.—State Board of Embalmers consists of one of the 
most competent embalmers from each congresstonal district of the state, who shall 
have resided in the state at least five years and have had practical experience for at least 
five years Membership divided into three classes holding for rotating terms of three 
years each Appointments by the Governor. Members entitled to a per diem of $3 
for each day’s attendance at meetings, and Secretary entitled to $100 annual salary, 
Annual meeting on the third Tuesday of September, and special meetings may be called 
as duties require. oe ‘ 

Unlicensed person desiring to engage in embalming must have had at least one 
ear’s practical experience under a competent licensed embalmer, and apply to the 
Board for examination. He must show that he 1s of ae moral character, possessed 
of skill and knowledge of samitation, preservation of dead, disinfecting bodies, apart- 
ments, etc., and pay a $25 fee One who has been licensed in another state on passing 
successful examination may be licensed without examimation on payment of $25 fee and 
showing that he is of good moral character. License may be issued on due examina- 
tion to an employee of an undertaking firm or corporation, for use and benefit of the: 
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firm or company Licenses renewable aiinually on or before the third Tuesday of Sep- 
tember each year License holder moving from one county to another in the state may 
have his certificate transferred to that county. Renewal or transfer fee, $r Licenses 
revocable for cause after full hearing. Licenses recorded by Clerk of County Court, 
at instance of Secretary of Board but at expense of license holder License to be con- 
spicuously displayed in place of business. 

Embalming without being licensed 1s punishable by $25-$500 fine and/or not more 
than one year’s imprisonment. Funeral directors not practicing embalming need not 
be licensed under act 

EMBALMERS’ OBLIGATION TO SERVE.—An embalmer must, when so re- 
quired, disinfect and embalm bodies, no matter how infectious or contagious the char- 
acter of the disease that caused the death, and shall not charge unreasonable rates for 
such services, Violation of this provisicn subjects offender to $s50-$100 fine and/or 
10-30 days’ imprisonment 

INTEREST —Legal rate, 6 per cent : 

MISCELLANEOUS PROVISIONS.—Persons exempt from arrest under civil 
process while going to and from funerals, and also exempt from turnpike tolls, 

TIME LIMITS ON SUITS—Accounts, 5 years, notes, ro years. 

TRANSPORTATION RULES —See Section 11 .n Part I of this book 


WISCONSIN 


CLAIMS AGAINST ESTATES —Necessary funeral expenses and expense of 
last less have priority over other demands and may be paid 1n advance of debts in 
enera 
: DEATH STATISTICS —State Bureau of Vital Statistics supervises, under direc- 
tion of State Board of Health. Undertaker required to register with local registrar 
who will furnish blanks, copy of law, etc Stull-births registerable as both deaths and 
births, On death occurring in state, body not to be interred, deposited in vault or tomb, 
cremated or otherwise disposed of, or removed from registration district, until burial 
or removal permut issued by local registrar, and nu such permit shall sssue until proper 
death certificate has been filed _ Death cert:ficate 1s in standard form set forth mm the 
chapter on Death Statistics in Part I of this book Statement of facts in death cer- 
tificate, relating to disposal of body, shall be signed by the undertaker or person acting 
as such, who is also responsible for obtaining and filing the death certificate and 
securing burial or remova! permit before disposing of body. He shall obtain the per- 
sonal and statistical particulars required from the person best qualified to supply them 
over the signature and address of informant. He shall then present the certificate to 
the attending physician or other person authorized by law to fill out the medical cer- 
tificate of the cause of death and other particulars necessary to complete the record He 
shall then state the facts required relative to the date and place of burial over his sig- 
nature and with his address, and present the completed certificate to the registrar, who 
shall then issue a burial or removal permit The undertaker shall deliver the burial 
permit to the sexton or person in charge of the place of burial before interring the 
body, or attach the removal permit to the box containing the corpse, when shipped by 
any transportation company, to accompany same to destination 

The death certificate need not be filed and a burial permit obtained before the body 
is embalmed, but in all cases before the body is interred, deposited in a vault or tomb, 
cremated, shipped or otherwise disposed of, the death cert:ficate must be filed with some 
local registrar and a burial perrait obtained 

EMBALMERS’ LICENSES —State Board of Health empowered to determine 
qualifications necessary to ren, embalm bodies and disinfect premises The Board, 
or some member thereof, shall examine all deat and issue license to all who suc- 
cessfully pass such examination. No person shal] embalm any dead human body unless 
holding a valid Jicense It shall be unlawful for one not licensed to advertise, practice, 
01 pretend to practice, embalming by either arterial or cavity tieatment 

Examinat.c.a3 10 be held at least once a year at such times and places as the Board 
may designate No license granted excepting to those who have at least two ycars’ prac- 
tical instruction in embalming and disinfecting under a licensed embalmer ociications 
to be on blanks furnished by Board and accompanied by $s fee and proof that applicant 
is at least 21 years old, of good moral character, and had a general education equiva- 
lent to that required for graduation from eighth grade of any public school 

Licenses renewable annually on application made tn December with $1 fee or in 
January on payment of $2 fee. List of license holders to be furnished every January 
to all licensed embalmers and transportation companies Secretary of Board must give 
notice by mail to known undertakers not licensed as embalmers of examinatson mteet- 
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ings a give similar notice of the facts that licenses are about to expire or have 
pire eA 

Penalty for practicing without license, $10-$50 fine or 10-60 days’ imprisonment. 

oanD Rutes—Application for exammation must contain full name of appli- 
cant, his age, place of residence, name of embalming school or schools he has attende 
length of practical instruction in embalming and disinfecting, the name or names an 
addresses of the hcensed embalmer or embalmers under whom the applicant received such 
practical instruction, number of bodies applicant has assisted in embalming, and affidavit 
of the licensed embalmer or embalmers under whose supervision the candidate has worked 
as to his ability and qualifications as an embalmer and his moral character. Al! appli- 
cations for examination must be sworn to. 

2 Any person holding an embalmer’s license in full force and duly issued by some 
other state desiring to practice embalming in Wisconsin, shall make a written applica- 
tion to the Board of Health for a license, accompanying the same with the license fee 
agreed upon between the State of Wisconsin and the state where the applicant 1s then 
licensed, together with 9 any certified statement from such other state showing that 
such applicant is the holder of a duly issued license in full force and effect and was duly 
examined by such state authority The Board may, in its discretion, issue to such ap- 
plicant a license, provided that the standard of requirements in the state where the 
said license was issued is as high as the requirements in Wisconsin. 

.3 Where a special examination for licensing embalmers 1s granted the license 
so isstied shall only be valid until next regular examination and the results of such 
examination are determined No temporary permit to practice embalmin, pending 
examination 

4. Any applicant who fails at any regular scheduled examination may take the 
next regular examination without the payment of an additional license fee. If appli- 
cant fails on second examination a new fee must be paid before taking additional 
examinations. 

5 But one regular examination for the licensing of embalmers will be held each 
years nee examination to be held at the time and place determined by the State Board 
o ealt 

6. The State Board of Health shall select from a list of nine names, to be sub- 
mitted by the executive committee of the State Funeral Directors’ and Embalmers’ 
Association of Wisconsin, a committee of three examiners to be known as the “com- 
mittee of exammers’ for the examining of embalmers as to thcir qualifications and 
fitness to be entitled to a license, and in case of a vacancy such vacancy shall be filled 
from a list of three names to be submitted by the executive committee of the State 
Funeral Directors’ and Embalmers’ Association. 

The committee of examiners shall, under the supervision of the State Board of 
Health, conduct all examinations, submit to the Board as soon as possible after each 
examination the standing of each candidate for a license in both oral and written work, 
together with its recommendations as to whether or not a license shall be granted 
This rule may be waived im the case of special examinations, provided for under Rule 3, 

Each member of the committee of examiners entitled to $10 per day and expenses 
for each day actually in attendance upon the meetings of the committee. ; 

7. Al applicants must pass a written and oral examination on the following subjects: 
anatomy, arterial and venous systems, chemicals employed by embalmers—their action 
and proper uses, hygiene, sanitation and disinfection, communicable diseases, arterial 
and cavity embalming, bacteria and the transportation rules, and such other subjects per- 
taining to embalming and sanitation as may be required 

8 All candidates must obtain an average of at least 75 per cent. : 

9. Any epplicant for a license who shall have been employed for at least two 

ears under a licensed embalmer and shall have had at least two years of practical 
instructions in embalming and disinfecting under a licensed embalmer or embalmers in 
all cases of embalming incident to said undertaker’s ordinary business shall be con- 
sidered to have had the practical experience in embalming and disinfecting required by 
the state law, provided the applicant has assisted in embalming at least fifty (50) bodies. 

INTEREST —Legal rate, 6 per cent. ; 

MISCELLANEOUS REGULATIONS —“Whenever request therefor is made, the 
presence of a female shall be permitted in cases where a dead female body is prepared 
for burial " : . 

Attendance at funerals in cases of death from influenza, or pneumonia following 
influenza, shall be limited to members of immediate family and others assisting in the 
burial rites ; ‘ 

No public or church funeral shall be held in connection with the burial of a person 
who has died of Asiatic cholera (cholerine), bubonic plague, smallpox, yellow fever, 
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hus fever, diphtherra (membranous croup), 2carlet fever (scarlatina), measles, epi- 
emic cerebrospinal meningitis, or acute anter10r polionsieltiss nor shall the bodies of 
persons dead of any such diseases be taken into any church, chapel, or other public place. 
The bodies of persons who have died of Astatic cholera (cholerine), yellow fever 
smallpox, typhus fever, bubonic plague, diphtheria (membranous croup), scarlet fever 
(scarlatina), epidemic cerebrospinal meningitis, or acute anterior poliomyelitis, if not 
embalmed, shall be wrapped in a sheet saturated with a solution of bichloride of mer- 
cury (one ounce to a gallon of water) or some other efficacious disinfectant, and shall 
bewuicied or incinerated within 36 hours after death, The removal of bodies for burial 
or incineration from place of death of those who have died of Asiatic cholera (choler- 
ine), yellow fever, smallpox or bubonic plague shall take place between the hours of 
9 p.m. and § a, m. ; : ; 
In the preparation of bodies for burial or transportation the following precautions 
shall be taken by the embalmer, when death has resulted from any of the following 
diseases, to-wit: Smallpox, typhus fever, diphtheria, scarlet fever, and measles; 
Except where the room containing the body has been previously disinfected by the 
health authorities, the embalmer before entermg such room shall don outer garments 
of rubber, or cloth, completely covering the body, and a cap to cover the hair. Upon 
leaving the room these snall be removed and Placed in a bag, wrapped in a sheet or 
other covering, all of which shall be disinfected by formaldehyde fumigation, or boiling 
in water, as soon thereafter as possible. He shall also, before leaving the house, thor- 
oughly disinfect his hands, giving special attention to the finger nails. 


All knives, trocars, needles, syringes, and other instruments and all vessels, sponges, 
gloves, cooling boards, or other things Used in embalming or preparation of such dead 
bodies, or taken into the room by the embalmer, shall be properly disinfected immedi- 
ately after being used. ee , 

All fluids or other matters removed from sttch bodies in the process of embalming 
shall be mixed with an equal quantity of a 5 per cent solution of either formalin or car- 
bolic acid before being finally disposed of “e 

No embalming fluid or ans’ substitute therefor shall be injected into the body of 
any person dead from violence or suspected violence unless the cause of death is clearly 
shown uae a death certificate properly filled out has been filed and a burial permit 
obtaine 

Illegal for any licensed embalmer to sign any death certificate, burial permit or 
transportation permit for another “undertaker” unless he or she has actually supervised 
or done the work of embalming. 

Metal or metal-lined caskets or outside cases shall not be required for the local 
interment of a body dead of any dangerous communicable disease 

TIME LIMITS ON SUITS—Accounts, 6 years, notes, 6 years 

TRANSPORTATION RULES —See Section 11 in Part I of this book 
, UNAUTHORIZED DISINTERMENT punishable by not more than three years’ 
imprisonment or a fine of not more than $500 


WYOMING 


CLAIMS AGAINST ESTATES.—The executor or administrator, as soon as he 
ne aie funds in kis hands, must pay the funeral expenses and the expenses of 
ast illness. 

DEATH STATISTICS.—Death certificates must be made in standard form (see 
chapter on Death Statistics in Part! of this book) Law provides that the “undertaker” 
or person acting as such, shall be solely responsible for filing certificate, properly made 
out in ink, and obtaming burial or removal permit before disposing of body. He must 
obtain physician’s certificate In case of death from violence, suddenly or under sus- 
Picious circumstances, or in the absence of medical attendance, certificate shall be re- 
ferred to Health Officer or Coroner, for statement of cause of death “Undertaker” 
must deliver burial or removal permit, to sexton, agent of transportation company, or 
other person receiving the body from him for final disposition or removal. Violation of 
act subjects offender to $10-$100 fine and/or not more than 90 days’ imprisonment. 

, EMBALMERS’ LICENSES —State Board of Embalming consists of three ap- 
pointees of the Governor, removable by him for neglect of duty ete. Secretary of 
State Board of Health is President of the Board, and other two members must be 
licensed embalmers, with rotating terms of office of three years each Annual meetings. 

Applications for licenses must be accompanied by $15 fee. Applicant must show that 
he is of good moral character and has skill and knowledge in embalming, cate of the 
dead, disinfection, etc., and pass with a grade of at least 75 per cent. Licenses renew- 
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able on payment of $2 fee. Practicing or holding oneself out as an embalmer without 
& license is a misdemeanor. ; 

Boarp RecuLations.—Examinations to be held the second Wednesday in 
January and July. Applications to be made on forms furnished by Board, and accom- 
panied by recommendations by a physician and two reputable business or professional 
men who have known applicant for at least one year. Applicant must be at least 21 
years old and must be “actually engaged in business as proprietor or employee.” Two 
years’ experience in assisting in embalming and prepating bodies required, except that 
certificate showing completion of a course in a reputable school of embalming approved 
by the Board will be accepted in lieu of one year’s experience Applicant must have 
embalmed at least twenty-five bodies under the supervision of a licensed embalmer, and 
must have completed a course of schooling equal to ninth grade. Examination covers 
stich questions as Board may put concerning visceral anatomy, action and comparative 
value of germicides, embalming methods, precautions for safety of public health, trans- 
portation of bodies, disinfection, etc Practical operation on cadaver required if one is 
obtainable. Licenses renewable annually, expiring December 31 

INTEREST —Legal rate, 8 per cent. ‘ 

MISCELLANEOUS LAWS —Unlawful to embalm body when any fact within 
the knowledge or brought to the attention of the embalmer is sufficient to arouse sus- 
picion of crime in cause of death, until permission of coroner, or justice of the peace 
(if there be no coroner available) obtained. Fine, $25-$100. ' d 

All licensed embalmers who are regularly engaged in the business of embalming 
shall be and they are exempted from jury service 

TIME LIMITS ON SUITS.—Accounts, 10 years; notes, 10 years. 

TRANSPORTATION REGULATIONS—Shipping Pasters. All licensed em- 
balmers shall use shipping pasters to be furnished by the State Board of Embalming 
and approved by the State Board of Health No railroad, express company or common 
carrier shall accept for transportation any dead human body, unless such bedy is accom- 
panied by said shipping paster properly filled out and signed 

Embalmers must report or satisfactorily account for all yellow pasters which have 
been furnished them. ‘ ; 

The text of rules and regulations governing the preparation and transportation of 
bodies will be found on the back of pasters above referred to, and mm Section 31 in 
Part I of this book. 
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